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HIGHLIGHTS A!JD STim.iAn'r 



OF 

mZI£^ RELAT ED CHILDREN AMD P amtt. ^ERVrr^', 

Extensive evidence indiaatsc. hu^^ *i. nr ^ - 

T-nai^aavss tnav the Native family 

sys.e.s. JUu..,orUcnate .umbers of our oHiUr.n a.e in acre 
- •'ioti.. Of parental. oo..u.ity a.i ,o..rnnen.al n.ol.ot anl 
chuse. 

The U,-.e of Native child welfare, and fartioularly the 
aeveloo^en-. of prevention proora.s and substitute oare in 
Ontario, has been a lo. or non-e.istent priority for .ost 
nat-..e oroani.ations in Ontario until very recently. ,tf- 
Jurisdiotionat. legislative, political and financial roadblocks 
Have stood in the .ay of progressive changes. ,s a result „ost 

oj the work in child and -am-il u ,,^7-^ 

,ami^y welfare areas is in the develop. 

cental stages. ,lthou,h. .here there has been native .anaaed ' or 
aeUvered services, sianificant strides have been .ads. 

The implementation of neu programs and projects such as: 
: teo - T^^oartite Sorial ^rrvices .o..,:. r..... . ^, 

T he „rban Cas, -. rce; Ontario ,ati„. ^.bstance -. 

'^i:. Cour.:.,nr: reoroan.- 

mi^l. council on ,u.f.ir ., itself makes it timely for the Native 
People of Ontario to carefully consider .here ue should be goinc 
i" this critical area. a critical examination of our own personal 
and oroanitational experience plus models from other areas such as 



ERIC 



-2- 



... .r..n..m.Ke.n Band, TnAUn Child Uelfare Act, should provide 
us with the background for dealing with the many questions that 

must he x^esolved. 

In additi.„, th. development and imvlementaticn of Ontaric. 
r„..nrate ?cUc'' ^....iina Ab nria in al People: Constitution . 
.... Offenders Act , and f.f On,nlhus Bill rfnardlnc Children's , 

services , may provide the opportunity for the beainning of a 
process that ^iU benefit our children, families and Nations 
for .ears to come. On the other hand, without an environment of 
'trust and co-operation .e may be sentencing our future generations 
to continual neglect and abuse. 



FOREWORD 



It IS tiaely that the Ontario Native Council on justice 
ex^ines its roie in the critical area of Justice-related 
Children and fa.il, services, .t the 197S Edmonton rederal/ 
Provincial Conference, „hich acted as the catalyst for the 
establishment of the Council, there „as a lar.e nu^er of re- 
co^endations, some of „hi=h were directed specificallv to the 
youn, native offender. Most of the .ecommendations, though, 
could have equal application vithin the Juvenile Justice field 
The Ontario proposals to the Edmonton Conference stated: 

should he donl hi l,^'^^^'^ f^o"^ the-Lf parents 
«fcu. (,& aone cu the ac-"yf- ^nl,, ..-x:, 1» 

that lolluMtl ■ ""^ dcstruc::ion 

The 1975 Coof.rPnr. Ppr.nm.endat,-.„. 
- A.5 Guidelines for ».^,nn states: "In policy planning and 
programme development, emphasis should be placed on prevention, 
^-ersion from the Criminal Justice System to co^mnunity resources 
the search for further alternatives to imprisonment and the 
protection of youn, people." The Procres. .... ernment ...... 

li^ince 1975 Edmonton ^^^^^^^^ ^^^^ 

1979, stated, concerning this child-related issue- 

.or.ance must oe g^ven to prevention and diversion 
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vnWoies and definitvons are tmvov- 
pvograms. poLtQies ana uej >' , issues 
tant but a veal oommtmenv to tnese vssues 
ITsV be luvpoTted by adequate funds wh^on wv ll 
Tnllle tHfluloess/ul -P^-^^^f ,r.%r- 
vroarams. Lack of aatvon tn f ^ 

havs indicative of the low prtovtty tt is gtven 
in the criminal justice sysven,. 

Since 1978, the Ministry of Co:ninunity and Social Services 
has reduced the number of secure treatment centres for juveniles, 
in theory and in practice, the Ministry is limiting the number 
of juveniles who will be exposed to the negative effects of 
training school. In spite of this major initiative, .ucn more 
work needs to be done, particularly in the area of alternatives 
to training schools and community support services. 

Given the terms of reference of the Council in part is 
"to help identify problems and to propose solutions" in the 
development of justice-related issues it is clearly within the 
mandate of the Council to take responsibility in this area. 

It is hoped that this paper will help to spark thoughtful 
discussion and a reassessment of our children and our future. 
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rs tH. futur. Of our okn,re„ ana fa.ilU. a ..io.ity for 
our political leadership and decision „akere? 
2. If ..e oan-t and nurture our o.n ckildren and 

families, hou are ue ever truly aoin, to take responsi- 
oility for our future? 

Ontario is developing a Corporate Policy State„en. 

„ Huorzg.nal Peopls %n anticipation of the 

Constitution 's vatriat-i nv, 

P'^-'^^'^^^on. Can we respond? Should we? 

Lecislasion - V ouna Off=>nders Act 
I- SHould tke Ontario .ati.e Council on Justice, another 
Ontario organisation or other .eohanie. „ake a presenta- 

to the cabinet Jt^ndina ■Co^„i^,ee or Solicitor General 
r^.arding Implementation strategies for rounc offenders Act^ 
Z. Should the council or another croup in Ontario carefully 
examine the Ontario government's pre-implemenva.ion and 
implementation strategies for loung Offenders Act? 
^- IS there an opportunity within Ontario's Implementation 
plan to sensitise Judges, cro.n attorneys and the Juvenile 
justice system worker to the special needs of Satire 
children and families? 
L eaislazion - Omnibus E.:il ... ^-j ldren's 
I. E:.amples of Questions that COMSOC is asking for the 
Laidlaw Seminar: 

organizations? " transjerrea to Native 
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(B) Should child welfare agencies with ilatvve 
children on their caseloads be requzred to 
have Native representation on their boards 
of directors? 

(C) Before avprehendmg a Native child on or off 
a reserve, should the agency be requzrea to^ 
contact the chief and discuss the alternavvves 
to apprehension? 

(D) ^-Ihat guidelines should be in legislation to 
imvrove the court's decision-mak%ng at the 
di'svositional stage of child protectzon pro- 
oee'dinas? E.g. should there be a prejerence 
for placing Native children wzth Native 
families ? 

(V) Should the judicial function be transferred 
" zo Natioe courts? If so, under what circum- 
stances? Should the consent of the Native 
family be required? 

(^) Should the same standard for child protection 
intervention apply to both non-Native and 
native families? 

(G) Should the agency be required to give notice 
of child protection proceedings to the cnie; 
and council? Should the band have a righ. to 
intervene in any child protection proceeding 
involving band children? 

(H) Should a Native lay panel system be established 
to assist the court? 

2. Is COMSOC asking the appropriate people the questions: 
S. Are these the appropriate questions at this time? 

4. What additional questions should be asked? 

5. What additional research and consultation is required 
to anticipate the impact of these decisions on our 
commune ties? 

3. The Social Services Tripartite Program for on-reserve 
Indians describes a process that will enable Indian 
imvacv in the legislative process during the latter 
s'vevs. Are the three parties (DIA, COHSOC and Indian 
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organizations) prepared to 70 the whole six steps? 
7. Is a one or two-week seminar consultation with vlative 
experts appropriate and/or sufficient when you consider 
that decisions may be made that wilt affect our chil^ 
dren's lives for generations to come? 
3, Are the few thousands of dollars to he spent on this 
seminar process adequate when you consider that the 
present costs to the governments of Canada and Cntax'io 
on aboriginal child welfare alone are over II million 
dollars a year? 
9. Is there a better process? 
to. Are our communities az a point whereby they can rrovide 
the input necessary to answer such questions ? 

11. In spi^e of the Minister * s ass^crances , it seems? t':^:" the 
Province of Ontario is not interested or serious about 
consulting the Native people of Ontario in the child 
welfare legislation areas. Vhav planning by Native groups 
must be carried out to ensure full and informed participa- 
tion in the Omnibus legislation? 

12. What resources - financial^ informational and human - must 
be provided to ensure proper consultation? 

13. Whose responsibility is it to provide these resources? 
Indian Child Welfare Act 

I. Is separate legislation similar to the American Indian Child 
Welfare Act necessary in order to protect our children 
or will existing services and proposed legislation provide 
the same protection? 

1j. 
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2. Whav new institutions will have to be developed? 
Adovtion and Substitut-s Care 

1. How can the Native organizations of Ontario work with 
ONWA in the critical area of adoption and subsvitute care: 

2. Should there be, as Justice Thomas Berger recommended in 
the 197S British Columbia Royal Commission into Family 
and Children Law: 

(A) Increased involvement of Indian peovle at every 
level in the delivery of social services, includ-- 
ing representation on child welfare review boards, 
community Resource Boards, and planning committees 
:or the placement of Indian children. 

(3) Support for Indian autonomy in the imvlementation 
anaprovzsion of preventive social vroarams in 
maian communities . 

(C) Recruitment and development of Indian foster and 
adopvive homes, as well as receiving and aroup 
homes on reserves staffed by Indian people. 

(D) Hiring of more Indian consultants and line staff 
by social service and child welfare agencies. 

(E) Increased training opportunities for Indian people 
in the field of social work, and recognition of 
tne importance of '^Indian expertise^^ in lieu of 
academic education. 

(F) Orientation to Indian culture for non-Indian 
social workers who work with Indian people. 

(G) Subsidized adoption as required for Indian parents 
wi^shing to adopt Indian children^ and recognition 
of Indian custom adoptions as legal adoptions . 

(H) Orientation to Indian culture for non-Indian 
adopting parents, and the signing of an agreement 
confirming their willingness to familiarize the child 
with his Indian heritage. 

(I) Support for a network of legal services by Native 
people for Uative peovle. 

3. What can be done for those Native children who have al^ 

ready been adopted by non'-tVative families? Many of them 
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are svazus Indians but may be unaware of this fact. 
4. HOW can Ontario vtay a rote in resolving the problem 
of the International movemenz of Navive children for 
adovvivs vurposes? 

' I The -^^t^t. Social Services Task Grouv have a plan for 
e.en..al Indian control of social services. Should there 
oe a similar plan for off-reserve ^a.ive peovle? If so, 
■jhav oraanization would initiate it? 
2 .ould i. be best to deal with the issues of representation 
on local CAS boards through, for e.amvle, the Children's 
Omnibus consultation process or let local Native organiza- 
tions and bands deal with the issues as the need arises? 
. rs there some means whereby co-ordination of children- 
.ela.ed services at the community level can be achieved? 

-..^...tina Ski V ^ ^^'^ n.veloomental Program j_ 

7 7 <? Droarams be made availaole 
I. How can }lative parenting skills progra 

in Ontario? Who should be doing it? 
2 HOW can we make available more Native child welfare 

v« Ontario^ Who should be taKi.ng 
developmental programs ^n Ontario. 

the initiative? 
F am-'lu Courtwork evs Program 
I .a. ensure tke .ati.e ani Cour.uo.: ..c,ra. 

■ ,ro.iie. tne\e.. ,cssi,te services our .Uliren a.. 
families now end. on c long term basis? 

... council ■na.e a r.le to ,lay in tHe .^H, an. 
Children Courtwork Program? 

rs ... on^C tHe bes. structure to nouse tHe ?rocra.? 

1 



J. Of 



^- rf cn^c u ... ... „,„„_^ ^^^^ 

stvuature is? 
Aloo'nol and Subs±n>r.. 

....... ^ 

Pro^riTCT of Ontario? 

^- rf ^^^^^^ ^^^^^^.^ ^^^^^^^^^^ 

Quaer es tsd Pwhuna n^^ t 

/.u...., ^^^^^^^^^ 
^^^^ ........ ^^^^^ ^^^^^l^^^ 

research areas that should be covered? 

I' Paralegal Native Investiaators • -r 

•^aavors - esipeaxaUy trained for 
cmla and family r^elfare issues, 
- Lay panels to advise judges. 

^- ^^l^oy and guidelines re: family clinics. There. ill, ^ 
^ore emphasis ,ut on the predisposition assessment of 
C^^^niles, .... ^^^^^^^^^ ^^^^ ^^^^ 

'taking their assessments? Will th.u u 

^ *^^y culturally sensi^ 

tvve? 

Tribal Court Systems. 

The use of culturally appropriate trea^-nent 
the native problem child. 
S tatistics 1 

^a..,„..,at. Cus.o,y ^^^^^^ ^^^^^ 

THe CUU, «.tf^,, sys.e. a., . ^^^^^^^ 

- ..„...p„.„, . , ^^^^^ ^^^^ ^^^^^^^^^ 

ODs eczives : 

(A) TO identify and describe the weaknesses in 
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existing federal and provincial legislation^ 
policies or programs which result in the pro^ 
vision of child welfare services to Uative 
families which are inadequate or inappropriate. 

(3) To detail some of the policy and program op^ 
tions which are being advocated by Native 
organizations in different parts of the 
country . 

(C) -Z'o facilitate a resolution of the problems 
by providing information^ advice and assist- 
ance to representatives of Uative organiza-- 
tions J child welfare officials and provincial 
policy -maker s who are attempting to develop 
feasible alternatives . 

It is being prepared by Patrick Johnszon. 
9. Training Needs. 
Concluding Questions 

1. Is there a need for an overarching organization to begin 
filling the gaps in the field of child welfare and justice 
If 'zc^^ uhs 'c joing to co iz: 

2. Do the Native organizations and Native people of Ontario 
have the time^ energy j finances and more importantly the 
commi tment to build a new organization? 



INTRODUCTION 



wouLd appear that a profile of the typical 
navtve^ youvh offender would include: a commun^ 
'^zy or origzn which is economically imvoverished 
an unstable family background, a high dearee of ' 
>2ontaat u^th social service agencies (oarticularlv 
whzte roster homes), limited knowledge' and va-^- 
t-.cypatvon in Indian affairs, a low degree of 
Ina^an culture and a great sense of alienation 
'rom the mainstream society. 

Dr. Don McCaskill 

Patterns of Native C riminality 

rm 

He found that the large majority of wards interviewed 
had a long history of family instability with over 50 per cent 
not living with their families at the time of their committal 
to training school. Fifty-eight per cent stated their parents 
were not living together with half feeling that at least one of 
their parents had a drinking problem. Over 50 per cent had lived 
in foster homes before coming to training school. it is clear 
that there is a direct relationship between delinquent behaviour 
and the destruction of the natural family. 

According to Hepworth's Canada's Social Orphans , there are 
approximately 300,000 status Indians and 750,000 non-status 
Indians and Metis in Canada— a little over three per cent of 
the total population. Of these, over 40 per cent (i.e. 420,000) 
are children under 15 years of age. In 1976/77 the number of 
Native children in the care of the provinces as a proportion of 
all children in care ranged from 39 per cent in British Columbia 
to 40 per cent in Alberta, 50 per cent in Saskatchewan, 60 per 
cent in Manitoba and nine per cent in Ontario. (However, almost 
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19 per cent of children in the care of Northern Ontario agencies 
were Native children.) Overall, more than four per cent of 
status Indian children and over 3*5 per cent of all Native 
children are in the care of the child welfare services, both 
provincial and federal, while the figure for all Canadian child- 
ren is only 1.3 per cent. 

The problem cannot be looked at in isolation . • • that the 
issues of education, kcucing, health, migration, economic devel- 
opment and alcoholism cannot be excluded from any discussion of 
the problems of the young Native offerder and destruction of the 
natural family. It is not the purpose of this discussion paper 
to present a lengthy description or exploration of Native condi- 
tions today and yesterday, buL: it would be useful to examine some 
of the circumstances around the destruction of the Native family. 

It has only been recently that there have been homeless 
children: it can be said that this has been a direct 
result of the Chris tianization of the Indian people. 
When :ndian People have been forced to acculturate y 
to h^ve to go away to school^ when missionaries imposed 
the Christian religion upon them, then it was that 
Indian communities began to fragment. As a result^ 
Indian families which had been close and intact began 
to fall apart and relationships were not as close as 
before* 

The same has happened to people moving into uroan 
areas. Indian people hav^ in effect become^ homeless 
in the cities^ and' in many cases family life has be^en 
devastated. This has caused the instances of homeless 
chi Idren. 

Professor Douglas Sanders 
1974 Report for the Law Reform 
Commission of Canada 

The systematic destruction of the Native family through 

the residential school system separated parents from children, 

broke down the extended family and created a generation of 

people who never had the opportunity to learn parenting skills. 

ERiC 1^ 



-14- 



Where once a healthy child-centred society thrived and developed 
skills, the lack of parenting skills and family support has left 
its scars on Indian people and the ensuing generations. The 
unavailability of appropriate social services, both on and off 
reserve (i.e. personal and family counselling, alcohol and drug 
abuse programs, etc.) has created a situation in which Native 
family life has been allowed to deteriorate to the point where 
apprehension of the children for their own protection seems to 
be the only solution, or delinquent behaviour becomes the healthy 
response to an unhealthy set of circumstances. 
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I SELECTED POPULATION CHARACTERISTICS - STATISTICAL 



General Population 

Jative population is approximately lS2j000 or two 
per cent of the total population of Ontario* 

Secretary of State estimates 

Forty percent or approximately 64,800 are children 
under the age of 15 years. 

Canadian Council on Children 
and Youth, Ottawa, 197 8 

The population by 1935 for ages under 15 years if 
present birth rate continues is expected to increase 
by approximately ZS per cent. 

JAINS- Labour Market Problems of 
Native people in Ontario 
McMaster University, 1977 

Regional Differences 

In Northwestern Ontario, rhe popy.la'ion increase is 
primarily due vo vne higher birth rate among Native 
people. If present trends continue, the Native pop- 
ulation will constitute up to 25 per cent of the 
Northern Region. In Kenora district. Native people 
are expected to comprise one^half (50 per cent) or 
more of the population by the year 2000. 

A Review of Socio-Ecc-^ m ic and 
Demographic Data 
Northern Ontario 198 0 

Social Assistance 

In excess of 70 per cent of the total Indian pop^ 
ulation on-reserve receives social assistance. 

Four out of five children receiving child welfare 
service are from Indian families. " Many Indian 
peovle receive welfare services " 



Chronicle Herald , Halifax 
October 16, 1978 
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(D) Children in Care 

Frequency of Reason for Admission of Indian 
Chil dren Taken into Care from 25 Conununities . 

Reason for Admission 

1. Parents Drunk jo 22 57 

2. Lack of Proper Suvervision/Care J5 22' 5% 

3. Parents in Hosvital 20 11 s'^ 
^- Deserted in Home ig ll'. 0% 

S • 2% 

4.0% 

2 » S % 

O # V 

3. 5% 
3. 5% 



5. Runaways g 

6. Physical Abuse 7 

7. Marital Conflict g 

8. Child Offender g 

9. Unmarried Parent g 

10. Parent - Child Conflict g 

11. Lack of Housing g 

12. Child Behaviour Problem 

is. Parents in Jail ^ ^ ^ 

14. Child Drug Addiction 2 V.l% 

15 . Orvhaned 7 * 

^ • 0 /J 



4 2.3'. 
4 2. 31 



TOTAL 173 99. 99% 

A Starving Man Doesn't Argue 
Appendix D 

In 1977 there were l,l69 Indian children in care 
in Ontario. Indian children in can constituted 
some 10% of the total number or ten times the 
navvonal average. Nineteen per cent in Northern 
Ontario . 

Canada's Social Orphans 
Hepworth-Canadian Council on 
Social Development 19 78 

Overall 4% of status Indian children and over 3.5% 
or all Native children are in the care of the Child 
Welfare Services, compared to 1.33% for all Canadian 
cmcaren. 

Perception 1978 

Canadian Council on Social 

Development 

The following figures represent the veraentaae of 
Naz-Lve children in care of several Children's Aid 
societies in 1976. 



2j 
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Kenora 38% 
Rainy River 66% 
Thundei* Say 46% 
Kavuskz.:ing 29% 



Prograia Priorities for 
Children's Services 
19 7 8 

Children's Services Division 
Ministry of Conmiunity and 
Social Services 



(E) Adoption 

Between October I, 1975 and September ZO, 1976 of 
the 230 children over the zge of 2 years advertised 
in the newspaper column ''Today's Child" 45% were 
native children. 

Justice for Children Committee 
T9T8 " 

The percentage of status children adopted by Indian 
y^arents has varied from a high of 48% ^ to a low of 
15%; the average in recent years has been 22% 

Hepworth, Canada's Serial Orphans 

(F) Native Inmates 

1979 to 1980 Admission Statistics by Apparent Race 
to Adult Correctional Institutions in Ontario 



Native 



Under 16 

Other Total Native % of Total 



Male 14 42 56 25% 

Female 13 4 17 76% 

Prior Ixoerience with the Criminal Justice Sustem 

Altoaether 84% (432) of the inmates reported that they had 
received convictions prior to the present expervence.^ ^ne 
avera ge aae a t first conviction was 1 6.5 uears. in jact 
37% (153) of the recidivists were first convicvea as a 
juvenile. The reported dispositions of these first convvc- 
tions were as follows: 

41 suspended sentence 

32 fine 

121 adult probation ^ 

33 juvenile probation 
ISO adult incarceration 

61 training school 

O ' 
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7iv3n that so many had early experience with the courts 
>t Z3 not survr^s^ng that a large number of ^ail inmal/^ 
nave an extensive history of difficulties Lilhtkl taw 

-hat Itnt^V^"^':^ '5^^ '^^^ inmates admitted 

.nat alcohol contr^ouved to their first difficulty with the 

^grZ.y the curre nt exr,P.vipnce is a continuation n f a vrev- 
i^sou eszaaUsnea v a-.te rn . A vavtern wh i^JT^ m'nyrl Zl 
set az a very earlu gae. ~" ' ■ 



Age at First Conviction 
Male Female 



Total 





No. 


or 

fO 


No. 


% 


No. 


sr 

.<» 


Under 12 
Z 2 — u S 
13 - 13 
19 - 24 


34 


8. 9 


I 


2.3 


35 




109 
179 
41 


28. 5 
46. 7 
lO. 7 


12 
20 
5 


2.7 
45. 5 
11.4 


121 
199 
46 


23*3 
46. 6 
10. 3 


2 5 plus 


20 


5. 2 




13. 6 


26 




Total 


333 




44 




427 





The Native Inmate in Ontario (1981) 
Ontario Native Council on Justice 
and Ministry of Correctional 
Services 



Selected Financial Costs in Onta rio 
for Native Persons ^ 

For Child Welfare under all aareements 
1377 - 1978 

For Day Care under all agreements 
1377 - 1978 

For Juvenile Corrections under all 
agreements 1977 - 1978 

For Juvenile Corrections Residential 
under alt agreemenvs 1977 - 1978 



$4,441, 604 

$ 323,233 

$ c 2 3 J 2 3 3 

$ 250, 000 
$5, 653, 070"^ 



estimate for Status Indian veovle only under Fed/ 
Provincial General Welfare 'Agreement 1965. 

Appendix A-11, Federal^Ontario 
Cost Sharing of Registered Indians 
by Definition of Eligible Expendi- 
tures and by Means of Federal^ 



2-^ 



Reimbursement 1977 - 73. 

Funding or Status Matlve Child 

Welfare Programme , 

Ministry of Community and Social 

Services, 

February 1980. 

Total HIstimated Costs for Native people in Ontario 1977-78 



S 11 .306, 140 



It is reasonable to assume that at least an equal number 
of off-reserve aboriginal people would require services . 
A conservative estimate of costs related to Child Welfare 
Services, Day Care, etc. includingoff-reserve. Metis and 
Non-Status people 1977 - 78 as defined uncer G.W.A. would 
double t-he costs. 
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II JURISDICTION 

sub-Section 24 of Section 91 of the BNA Act reserves to 
Parliament the exclusive right to legislate for Indians. Section 
92 of the BNA Act reserves to provincial legislatures the ex- 
clusive right to legislate on matters including what today are 
considered welfare matters, including child welfare, m keeping 
vith this broad constitutional obligation, the policy of the 
Department of Indian Affairs has been to secure agreements with 
the provinces and territories to deliver child care services to 
Indian people. The extent of the Federal government responsibil- 
ities and in particular t.he level of financial responsibility for 
the care of Indian children has been the subject of debate and 
contention between the two levels of government for many years. 

Prior to the end of World War II Hawthorn reports that 
neither the provincial Government nor private child welfare 
services operated to any extent on reserves. As is the case 
in so many other areas, reluctance on the part of provincial 
authorities to get involved in child welfare services to status 
Indians is based on financial considerations. 

The 1967 Hawthorn Repo rt, A survey of the Contemporary 
Indians of Canada said: 

A number of provincial officials ■''e>vorv=d. 
a pervasive fear of their volitiaat suve'rvisors 
vnat the^ assumption of responsibilities was rs- 
P^ete uztn such uncertain financial conseauences 
mat they would move touard agreement onlu with 
extreme caution and care. 

This pervasive fear still permeates much of the present nego- 
tiations around children's services today. 
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In his study of the Canadian child welfare services for 
the Canadian Council on Social Development, Philip Hepworth 
outlines some of the problems resulting from gaps in juris- 



diction. 



Juvisdiaticnal disvuves still mean that 
-ame status Indian children do not vecezve 
iTe uroteclion of tk. child welfar^ services 
exaevt in life ov death ' ..^^^'J? 

soc-'al workers can remove chvlaren ,rom tnexr 
oZ homes only with the permission oj vheir 
--^ent, whereas it is the provincial 30ci,al 
:.;:4"r; have the authority c^?. 

■jelfare legislation to take a cmlc invo car. 
••hen orotection is needed. ' t 

Iheorevically, there need .e loyroolem 
-hout avvrehending status Inavan ^^^^^^^^" J"' 
::IAt]D would automatically pay Tor f e .ull 
-ost of the services. However, DIAND claims 
-la^ it is responsible only for status Inaian 
:Tildr:n on the reserve or off the reserve 
tra g^:ven vurpose or limited per^oa OT tune. 
■y.us, laradohically, some ^^/^^V^J^^'- 
--en do net receive chi.. : veljare -f-;;:^"' 
7^ receive them only in exzremv3_ , wnereas 
iatZe children- as a .rnoTT^oyer^represen.ea 

-hUa nhnldr&n in care vovulatvon. 
- Thf al7aTgele„ts between the federal ana 

%i,.es are delivered or net <'t?l'^''\Z,lnal 
a-jaitabiUtu of resources ana the personal 
judgement of local personnel-. 

Manv of the same problems facing on-teserve ladiau chil- 
dren aop'ly to the delivery of servioe to of i -reserve Non-Status 
and Metis families and children. Although there is not the 
same jurisdictional question, the politics of poverty, local 
Circumstances, loial policies, and the Judgement and skill or 

front-line worker determine the quality and level of service 
provided to «on-Status, Metis, and off-reserve Indian people. 
As Heoworth says, 
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_ can j-a^rly he argued that the same 
nouas true for the provision of child welfare 
services to all children; however the social 
cna economio circumstances of most native 
cmldren avvear to leave them vulnerable to 
more^ arbttrariness or inconsistency in child 
•JeLjare practices than is vrue for other 
cmoaren. 

With the possible inclusion of "the aborginal and treaty 
righzs of the aboriginal peoples of Canada (Indian, Metis and 
Inuit) recognized and affirmed", the jurisdictional issues may 
become even more clouded. In anticipation of the patriation 
of the Constitution, the Province of Ontario is embarking on 
the development of corporate policy statement as it relates to 
aboriginal people. Issues to be included are Social S-rvices, 
Education, Resource Development, Local Government, etc. and 
the financial and legal implications to the province. (The 
patriation process is seen by some within the Provincial Gov- 
ernment as a further opportunity to erode the powers cf aborig- 
inal people, particularly band councils.) Although this is an 
internal process, there is a recognition that consultation 
will have to take place with aboriginal people at some point 
in time. Corapletion is expected sometime within the next year 
before going to cabinet. 

Recently, Indian Bands across the country have begun to 
articulate in social service terms their aspirations of self- 
government (jurisdiction), self-sufficiency, social responsi- 
bility and self-determination consistent with those ideas. 
The following examples may be cited: 

(A) In Ontario, the Tripartite Task Group on Social Services 
states community services should be community based, Indian 

2 J 
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determined. Indian specific and band controlled. A six ste? 
plan was developed that would, over a period of time address 
social service needs within the framework of Indian family, 
community life, and political aspirations. Step 1 has been 
accepted unofficially in principle by the Provincial/Federal 
governments. Ontario receives 95% payback from the Federal 
Government. 

5^3 J :.- Indian Control of Indian Social Services 
( Trioartite ) 

Cb.ieczi-je: To reinterpret the existing agreement ana ^ne 
provincial policy framework. 

Strazza-j : 



(I) 
(2) 



(o) 

(4) 
(5) 

(6) 

(7) 
(3) 

(9) 

(10) 

(II) 
(12) 



mc mnmhmimi 



^-:;and the role of the hand welfare aamznvstrazors 
--'include social services planning for thezr oands; 

a tri-level, trivarvite (t-Hnisvry of Communvvy 
-n- Social Services/Devartment of Inaian ana .lorvhern 
i--zirs/ Associations) social services planning struc- 
'zVya to co-ordinate rro. :-"zn planning ana Ivn^.::.:-. - :■ 
oz.ier human services programs ( health/ eaucavvon/ 
er.vloyment etc.)', _ . 

provide staff training and techmcac assvszance vo 
'sand staff and band councils in socval planmng 
and social vrogram planning ; , . 

-'und Association Social Service Units to provvae 
'resources to (2) and (3) above; .„nl^^ 
irvolve bands in the defimtvon or ^rveuasta. roles 
in iHnistry of Community and Sociau ^^/".^^^^^ ""J J| 
■and Children's Aid Societies servvng Inavan commum- 

Ztlitute a policy (MCSS) of substitute care viae e^ 
--.ant that directs Indian clients to care zn nomes 
'o-^ a similar community and tribal backgrouna; 
smvloy Indian languages in service delzvery; 
T-ovide training in Indian language, ^^^.^^^^^^1^^ , . 
culture for non-Indian staff servzng -^"^'^J" f f ' 
encourage bands to create prevention programs tnaz 
vill strenathen family ana commumty tzes , 
consult bands on standards for care for Indzan 

TeTeTop' Indian foster homes with ^^«^ .^''""f;;^:. 
increase funding for group homes ana aay care zn 
Indian oommuni ties . 

C ommunity Care: T oward Indian 
r^K^'v^nl nf Indi-an Social Services 

' ' 
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While accepting Step 1, with the rationalization of more 
effective service, there has not been acceptance of the concept 
of Indian control. This is perhaps due to (1) the Ontario Gov- 
ernment's stated policy of Multi-culturalism - everyone should 
be treated the same with no ethnic groups receiving special 
consideration, and (2) the jurisdictional implications - 
recognition of Indian control would mean a perceived "giving 
up of power and ultimately control of resources and decision- 
raaking", and (3) financial considerations. 

(3) On April 22, 1980, the Spallumcheen Indian Band of British 
Columbia passed a By-Law within the terms of the Indian Act 
R.S.P. 149 Section 81 which placed the "exclusive jurisdiction 
over any child custody proceeding involving an Indian child 
notwithstanding the residence of the child", and the Provincial 
court transference of proceeding to the jurisdiction of the 
Indian Band where the proceeding involves the placement of an 
Indian child or the termination of parental rights to an Indian 
child. At this time it is too early to determine what effect 
such a by-law will have on the area of Indian provincial and 
federal jurisdiction. (See Appendix "A") 

(C) The Report of the Ontario Working Group on Residential 
Services for Native People, submitted to Community and Social 
Services in 1981. The major recommendations for a centralized 
approach to native residential services was refused outright 
in favour of shifting the responsibility to the municipality 
level. The service would be subject to current legislation, 
municipality co-operation and financial availability. In 
spite of the e.xtensive consultation and development process. 
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there was not the outcome consistent with the goals of pro- 
viding appropriate services (Native specific), increased 
involvement in planning and adequate financing. 
(D) The Native Canadian Centre of Toronto's "Family Needs 
survey 1979" and their recent experience with Child Welfare 
authorities in the City of Toronto has taken the Native 
community to a new level of commitment and awareness. 
Robert S, Kolota, the Counselling Unit Director of the Centre, 
said in a recent report: "If Indian people are to survive we 
must seek control of our children through the advocacy of 
maintaining the Indian child in the Indian community, but we 
must be prepared to back up our talk in court with resources 
to help families stay together." 

QUESTIONS 

I, IS zhe future of our children and families a priority 
for o-uv political leadership and decision-makers? In 
the we.zzrn provinces some of the native organizations 
have v.sed the issue as a vehicle to further their polit- 
ical aspirations of self-determination. 

Z. If we can't protect and nurture our own children and 

families, how are we ever truly going to take respons- 
ihilitu for our future? 

Ontario is developing a Corporate BoUcy Statement regard- 
ing Aooriginal 7-eople in anticipation of .he Constitution's 
vatriation - can ve respond? Should we? 
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Ill LEGISLATION 



m the Provincial and Federal Legislatures there are a 
number of significant changes being proposed and i.nle.ented 
that .ill have a .ajor impact cn the native child and fa.ilv 
in the future. They will include the Federal Covern.e„t.s " 
^^H^^^MSBders^ and the Province of Ontario, s Omnibus 
£S2i£l£tio^ for Children S ervices. The introduction of 

legislation .ay provide the Native people the ' opportunity 
t- (1) act as a catalyst for organizations and develooa,ent 
or Native responses to complex issues such as child welfare 
-nd Justice; (2) provide meaningful impact into (a) Legisla- 
tive cevelopments, and ,b, Implementation strategies,- and ,3, 
institutionalize program mechanisms that would better meet the 
needs of the Native people of Ontario. 
The Young Offenders Art 

The roung_Offenders_Act. (C-61) will replace the out- 
-^-^ £.uvenile Oelincuents ... in an effort to reflect present 
practices and attitudes about young people. The new Act blends 
three principles: that young people should be held more res- 
ponsible for their behaviour but not wholly accountable, t.Hat ^ 
society has a right to protection and that young people have 
the same rights to due process of law and fair and egual treat- 
tnent as adults. 

Parental- responsibility is explicitly recognized in 
the legislation. Parents will be encouraged and, if necessarv, 
reguired to take an active part in any proceedings pertaining 
to their children. 
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The Act covers only those young people charged vith 
specific offences against the Criminal Code and other Federal 
statutes, not offences against provincial statutes and municipal 
by-laws. It also states that a child below the age of 12 will 
no longer be considered accountable under Canadian law. 
Although the maximum age of criminal responsibility is set at 
18 the provinces will be allowed the flexibility to select an 
alternate maximum. In Ontario this is expected to remain at 16. 

The new legislation would formally recognize and sanction 
the practice of screening and diversion by providing an expanded 
range of sentencing alternatives together with the increased 
use of assessments and predisposition reports. 

unlike the n.linauents Act, the .^ew law would 

provide for both the specific right to counsel .."'.d fcr instr'..- 
tion of rights at all stages in the legal proceedings. 

A wide range of sentencing dispositions are geared to meet 

+.0 t-alcf^ into consideration the rights 
the needs of juveniles and to take into co 

of the victims of crime. The dispositions are: 

- absolute discharge 

- fine to a maximum of $1,000 

. a restitution or compensation order for actual loss or 
damage to property, loss of income or special damages 
arising from personal injury. 

- order for "compensation in Icind or by way of personal 

service, 

- community service order, 

- probation to a maximum of two years , 

ErJc ol 
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- co^ittal to intermittent or continuous custody 
(not to exceed two years) , 

- provision for ancillary conditions (e.,. order of 
forr-eiture of iUegaUy possessed ,oods, prohibition 

Of firearms) , 

Xn contrast to the ^i^Oeli^j^u^^ 
open-ended dispositions, t.e ne„ .ct specifies t.at sentences 
.e for a definite ien,t.. of ti^e not e.ceedin, t„o years 
A provision has been included in the ,.ct to ensure that 
each disposition is monitored continuously. . custody sentence 
«1- be reviewed at least once per year by the youth court or 
a provincial review board while non-custody dispositions are to 
be reassessed by the youth court. 

C'ader the new .ct. the records of a youn, offender will .a 
destroyed and he or she ,iven a ..fresh starf. once a sentence 
- completed and no further offences are con^itted for a cuali- 
fying period. 

This uninterrupted cri.e-free period will 
those Who receive sUMnary convictions and five years for the 
indictable offences. 

The Voun,^ Offenders .ct is federal legislation cresently 
- its second readin, in Ottawa. Ourin, the second reading the 
Act goes to the Standing Committee on Justice and legal .ffairs 
Where submissions fro. the public .ay be heard. The deadline 
for submissions was August 19, Igsi, ,,,,,,,, ^ 

.oossibility Of t.he committee accepting a brief at t..is late date. 

Mr. William Corbett (613) oqq ctoq • 

1613) 995-5389 is the Clerk of the Standing 

Committee • 
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(If enough presence is brought to bear, the federal 
government could include special legislative considerations 
for aboriginal people. This process would require intensive 
lobbying of cormnittee members.) 

Tha implementation of the Young Offenders Act is the 
jurisdiction of the Provincial Government with the inter- 
governmental negotiations in process for a number of years. 

The existing Implementation Plan is to have a Federal 
Training and Orientation Unit which would be available to the 
province. (Judge Coward, originally from Manitoba and Alberta, 
has been appointed to head the implementation.) To date there 
has not been any significant Native input at this level re- 
garding the implementation strategy. This may be a productive 
place to intervene. 

^ rhilfire»n's Policv Unit, Community 

Mr. Doug McConney or the cniiaren s ruxxv^^ 

and social Services, is responsible for the co-ordination and 
provincial planning around the Voun^ Offenders Act pre-implemen- 
tation. The Province is working on the assumption that the Acs 
„ill be made law sometime in tha Spring of 1983. Through his 
office a consultation paper is being developed that would 
outline suggestions and procedures for implementing the bill 
throughout the province. This paper should be available shortly 
for distribution. It is hoped that the public consultation anc 
final response would be ready for t-he Spring of 19B2, leaving 
approximately one year for training, preparation of material anc 
orientation of personnel and appropriate agencies. 

TO date there has not been any special consideration given 
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to aboriginal people in te»s o£ the suggested crovincial 
response to the Voun. offenders Act or its pre-i.plen,e„tation 
stage. Mr. McConney requested the Native organizations, helo in 
.aentifying appropriate agencies and organizations that cooils 
of the consultation paper could be sent to. 

Depending upon the availability of conununity resources 
the Act would allow for positive developments in the area of- 

g^edisoos ition assess.en^ s - required if a Judge is consider- 
ing custody proceedings or movement to an adult court, otherwise 
it is at the discretion of the judge. This could be most aotlv 
provided for with the aid of a Native Family Court Wor),er or 
a Native Probation and After-care Officer; and 
2. Di^oositlons - the flexibility allowed for in the legisla- 
tion around the area of diversion options, communitv service 
orders, restitution and compe.nsation, would require communitv 
youth services to be available; and 

3. Advocacv - the Review o£ the Ontario Native Courtwor... Pro- 
gram 1980 prepared for the Ontario Native Council on Justice 
and t.he Ontario Federation of Indian Friendship Centres, stated, 
■■"nder this new legislation it is our belief that court..or..ers 
"ill be called upon to play a significant role in ensuring that 
Native young persons and their parents are adequately infooned 
of their rights and freedoms under the Act and that they have 
real access to t.he.best available legal representation and youth 



services. 



In most Mative communities these resources are not available. 
There have been a number of pilot projects implemented for adult 
offenders i.e. N'Amerind Community Service Orders and Diversion 
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activities through Remote Northwest Programs. If our children 
are to have such alternatives to detention available, this 
program area will have to be expanded considerably. 

QUESTIONS 

1. Should the Ontario Mative Council on Justice, another 
Cn-.ario oraanization or mechanism make a presenvazion 
to the cabinet Standing Committee or Solicitor General 
vecardinq implement at ion strategies for young offenders. 

2. Should the council or another grouv in Ontario carefully 
examine the Ontario government's vre-imvUmenzation and 
implementation szrategies for Ycunc Offenders Act. 

J. IS there an ovyorzunity within Gnvavio's Zmr^^ em env avion 

vlan to sensitize fudges, crown attor^.^us -.nd -he r^ve^^i:. 
custice system worker to the svecial needs of native 
children and families. 

(3) Th. omnibus BiH rr.hildren's Services Act o£ Ontariol 

in mid 1977, Children's Services Division of Community 
and social Services was given responsibility for all 
Children's Services in the province. This development 
has required a considerable degree of policy and program 
consolidation and. in some cases, legislative reform as 
was the case in 1978_Ame^^ 

in keeping with this general thrust, the province is pre- 
paring a major piece of legislation which would consolidate 
provincial child legislation under one Act. Existing 
legislation that would be affected include: 
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• Charitable Institutions a^^ 

. The Child Welfare Ant- iqtq 

CJ^U^^eTrare;^^^^ as^a^ended 

• Children's Boardincr Hom^.^ 1973 

• Children's Institution.-, a^^ 1973 

• ""^^ Children's Mental Health .'.^ rvices Act . 1978 

• Children's Probation An^ 1973 

• Children's R esidential Services Act . 1973 

• The Day Nurseries Act . 19 78 

• '^^^ Developmental Services Act . 1974 

• •'^^^ Homes for Retarded Persons Acf 

• Provincial Courts Act (part) 

• "^he Training Schools Ac t 

• CTnified Fam ily Court Anr (part) 
The general format of^ +.1,^ r, 

paper would include? Provincial Consultation 

1. Preamble - a description of the Ministry's prin- 
ciples for Service Delivery, for example: 

'""^ [Zf'Hr^ ^ncfiv^dua^s in our society, and 
oertavn.y rov children, the ramily U the 

dren tt"" f^''^^ Services to ciil- 

^ren tnerefore, ought to assist rather -han 

thelll" "^^i,'^^^ f<^--^^y- It vould follow 
therefore, that preventive services' and 

Zsl\TvT V f-mily integritu 

must have enhanaea priority. 

rZ>; £'ac^ child and each family is uniaue with 
unique needs unich change froa time to 
11 f<'<^tor dezermininc the 

sell.T^ ~° """"^^l '^"^^ '^^^'^^■^^ them- 

merzrt .^""^ t/ie structures and reauire^ 

l.''^^''^-^.^ ^"'^ i^^^^tuvions estab- I 
Loshed to provvds service. 

tltr-^''^^"^ ^'•^^^'^ ^^^^ e-^'^^^ cccess vo 
servzce t;: sp^ze of regional or other 

3b 
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diffevenass. This irr-pliss zhe ertsr-^ 
eno'z or devetoomenv (ov ar leasz avavu- 
ability) in all areas of an adequave 
sveatvum of service from preventton to 
highly specialized residanziat care. 

(d) H&lv is most effective 'fnen it is seen 
as a resvonse to the person or :amtlu s 
own vercevtion of its requiremenzs . _ _ 
Service, 'therefore, ought to be vrovxaaa 
in a rashion which acknowledges zhe ne- 
nessity -or the consumer to be invoLvec 
in the v'roaess, adequazely informea ana 
protected against imposition of unwanvea 
help with appropriate safeguards . 

(e) All atzemvts to intervene in the life of^ 
of a child or *^amily musz he cased on zr.e 
utilization of means which recogmze aui,- _ 
tural uniGueness and also minimize exzevnai 
vercevtioks of differenzness oecausa o: zne 
need for care or assiszanae. This means 
that variance across eznnia, suoculzuri:., 
reaional and age differences where un;usz- 
ifiable in terms of unique requiremenzs. 

Program Priorities for Children's 
Services in 

2. The Delivery System 

3. Voluntary Services 

4. Children in need of Protection 

5. Rights of Children in Care 

6. Adoption and Foster Guardianship 

7. Young Offenders 

8. Records and Confidentiality 

The provincial government is working toward legislation 
that can be applied to native and non-native peop.a alike, while 
being aware of the jurisdictional sensitivities around status 
Indian people. Dick Barnhorst, Children's Policy Development, 
(963-6237) is the major writer for COMSOC. Professor Brad 
^ Morse, of the Faculty of Law of the University of Ottawa has 
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producec . paper that .aka. specific recommendations in the 
area of Mative Chiidren.s Services, .nis paper is an internal 
docu.,ent an. the oni, fcnnai .a^cr research effort to date that 
attempts to oce to grips with Native p«opie.s concerns within 
the context of the Omnibus legislation. 

COMSOC is prepared to enter into a process with the ..ative 
people Of Ontario to obtain input. They have publiclv stated 
at the Ontario Native Women's Conference Annual Meeting 1531 
that they welcomed the development of a steering co^ittee that 
would provide input into the legislative consolidation .recess 
cn behalf of status and urban Native people. 

COMSOC has also obtained financing from the Laidlaw 
Foundation for a Seminar with Native experts in the social 
welfare field. it is their hope that through the workshop 
COMSOC Will be able to receive specific direction on some of the 
major issues facing Native people today. 

QUESTIONS 

JJ^S; COMSOC is asking for the Laiila. 

■*'^ ^^^P<^«.tSiZt:t. for the delivery o-r ch^-l-' 

^el.ave services ce transferred to Uative 
organizations? I'avuje 

^^^^^ agencies with tiative 

cmldx-en on their caseloads be reauired to 

':^di^;;''^~''^^ - ...^/wS 

(C) Before apprehending a Hative child on or or-^ 
:^:^^fr^i "^^^ ^eauired to 

--^ a.tlA/ -^^^ '^"^ discuss ^he alternatives 

''^^ 'i^^lS'^if^^''^' ^« legislation to 

,rnpvove the court's decision-making az the 
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'4.,'^y,ni of child ■or'ovaazicn ?ro- 

/^r placing llative ohildven vvzn .:a...e 
'fzmi. lies? 

-r; Should the c-udiciat funcvion be ^;^f^^^ 
native coux'ts? If so, unaer '^^^ - 'I^f 
3zances? Should the aonssnv o: tne ..a..Je 
fartily be vequired? 

j^v.^" -ly -^hild vTOteation 
(F) Should the ^«'"%!,^'^"f r^.>'^,.;.-/a?iva and tJative 
intevventT^on apply to oo . . -i 

familiis? 

'^-.ould the acen.v he required <=o jil^ ncHoe 

rn?.r.2":i: 5-*-^-- ."--^--^ 

involving band children? 
r-> Skould a native lay pan« .y.te. ie establisHed 
-o assist the court? 
:s CG^lSOC asking zhe appropriate people the oueszions? 

these the appropriate auestions at this vime? 
•Vac; •diziona. quesvions should be asked? 

'la. .dditional research ^ ^J^]^:^ ™' 
to an-ioipate the tmpaav of tt.^se 
2cmmuni ties ? 

dren's lives for generations come. 

" J tn be scent on this 

the few thousanas oj "^"lll-^ll^ ^ insider that the _ 
■seminar process ^^f^"<^*^,,^^^^" If,? and Ontario 

,resen. costs ll'f Jf-XrTl^^^^^^^^ over II mimon 
on aiorigT-nal child weu^az^ 
dollars a year? 

-3 there a better process? 

at - voint whereby they can vrovvae 
Are our commumttes - ^^^ssvicns? 
-?e invut necessary to answer sucn a 
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tj V,/ 



-36- 



?.oU:ie"o^ -0^^ I assurances, it seems tka^ 

omca welfare legislatZn IrllS^^f/ 

jatzve croups must be carried oii- l ""^ ^lanninc by 

jormea ,ar.ici,.tion i. \Te 

rr -""^"-"""^^ - - - ~^ .......... 

Iil^ian_gu^d_Welfare Act - Pmht 

— S^a Act - Public;=. Mon 95-fin« 

...ere „as ■ 

Child Welf^r-o Act durinrr 

777^. -nsultation. The following 

a hxsto-y-and explanation of the ^ct with 
main,- u, ^ °f the 

p.obU„s .c aate around its i.ple.entatic.. 

suvvoTved hu ^° °- protected 

o^destrTed 'TdZZlTs^'i^'fT ' 
r^ise their children as th/, -"^^^J? to 

percent of all Indinl^l-T- ^^^^i^. t^J £5 

:riese Vtacements' are uZnlZ /'""^ 

-"5 prevented if :>rover ToJ.7^''' '^^"^^ -<^"2^ 

sumcjis^t ic:uJa??L serv^aes as well 

■resources .ere ataTabZe ITTndZnT' '^"^^'"^ 

The above statement is a repl, .ade by President-Zlect 
Carter when a.sked whether h,-= n^™- • 

nether his admxnistration would reconunend 

legxslation and adopt administrative reform 

native rerorm to protect and 

strengthen American Indian family life. 

On Aoril 8-9 IQ?/! 

9' 1974, senator James Abourezk chaired the 

Indian-Child-Welfare-Over<.irrh^ tr 

re oversight Hearings held by the Senate 

-s an enormous response fro. Mative peoples across t.e .nite. 
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States supporting a change in services and protection of 
rights of the Native ^onerican child and his family. 

on August 27, 1976, Senator Abourezk introduced the Indian 
Child Welfare AC of 1976. The Act was intended to: 

1) elL-ninate Indian parent-child separation, 

2) end discrimination that prevents Indian families from 
qualifying as foster or adoptive families, and 

3) provide Indian communities with comprehensive child welfare 
and f amily-'Service programs. 

Concress finally passed the Indian_Ch^^ on 
November 8, 1978 - Public Law 95-608. (Appendix "B" - Public 

Law 9 5-6 0 3 - Indian Child W elfare Act) 

+-h-ie Ac-^ there were various 
Prior to the introduction oc this Ac^, 

r.r.m^ ;=rf^3c: ^hrouahout the country who v^-'e rr-.--"? 
cT'-ouDS m some areas -.ii.w<aijnwv* 

deal', in -.hair cc^nunltles, «ith r^ny cf the issues which were 
bain, accressad in the 1974 hearings. One such group was the 
:;ativa ..merican Child Protection Council which was establishad 
in 1972 as a non-profit organization whose purpose was to re- 
spond to the needs o£ .any Indian families, particularly 
relating to Indian children. It was run on a volunteer basis 
with no grants. The organization was concerned with the 
oracticas and policies of various social services agencies as 
they affect the lives of the Native American co^n-unity, x.e.= 
Placement of Indian children in non-Indian foster and adoption 
^o.es with little regard or respect for the Indian child's 
-acial and cultural heritage. Much of the Council's wor. was 
the area of placement of Indian children in Indian ho.as, 

ER|ca-° °« ^^"^ "'"^ 
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through various methods, and, in .osc oases as volunteers 
dxd the same type of wor. as the .ative American Child Pro- 
tection Council back in the earlv 70 's -h. ,-n. . 
_ , ''^ '° ^- -'^s introduction of th^ 

^^^^^i^Shil^^SM^,^, r.co,ni..^ „hat these 

people have been sayin, f.. ,,.,3 .e,ardin, the Indian child. s 
need .0. cuit.rai identification, values and environ„,ent ■ 

'^^^ the Indian child .elfar. ..t «as passed in Movemhe^ 
1978. .an, ..ative people of the Cnited states felt that' this 
was a big step forward with regard to Native children's rights 

oeing protectad. Thev felt th^i y rr,^ ■ 

ney reit their major victories within the • 

Act were as follows: 

Tribes could take steps to intervene in Indian child 
cases dealing with: i, foster care placements, ii, termi- 
nation Of parental rights, iii, praadoptive placa.,ents. and 
IV) adoptive placement hearings. 

(b) Any foster care or preadoptive placa.^ant preference 
shall be given to: 

- members of the child's extended family 

- other members of the Indian child's tribe 

- other Indian families 

- licensed Indian foster homes 

- institutions approved either by the child's tribe 
or operated by an Indian organization 

(c) Placement preferences of the Indian child or parent shall 
be considered. Standards applied in meeting the preference 

requirements shall be the nr-aTr=.,-i- • , 

oe tne prevailing social and cultural - 

standards of the Indian community. 

At a recent con^-erence on Indian Health and Huxnan Services, 

• 4.0 
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Mr. Browning Pipestera, a Native attorney from Norman, Oklahoma, 
shared with the participants some of his views regarding the Indian 
Child Welfare Act . He felt that, in many cases, Indian people 
were misinterpreting the Tndian Child Welfare Act and reading 
more into what was its actual intent and purpose, thus blowing 
the whole document out of proportion. He tried to make the 
participants aware that the Act was directed to the state court 
and agencies. The Act bears little relationship to the tribal 
system, nor does it create a standard for Indian courts. He 
stressed the importance of the tribal courts developing their 
own codes and system in dealing with Indi an Child Welfare Act . 



cases 



Basically what the Act does do is this: it appoints the 
Indian tribe to monitor the state court and agencies' perform- 
ance regarding the use of the Indian Child Welfare Act, This, 
he felt, was the most important aspect of the Act, and he 
stressed the importance of the tribe's setting up a monitoring 
system which would be able to deal with cases pertaining to the 
tribe. 

Because the Act is very new, problem areas are just begin- 
ing to surface. One such area is that of child custody. Some- 
times one parent takes a case to the tribal court, and the 
other parent deals with the state court. This can produce 
different rulings and bring about a state court versus tribal 
court decision. 

2. Tribal court Sy-^t^m and Supp ort Services (resource person: 
Theodore Holappa, Tribal Judge, Keweenaw Bay Tribal Center, 
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Michigan) 

Keweenaw Bay Tribal Court was established in 1972, and 
presently consists cf one chief judge and one associate judge. 
Funds are provided by the Bureau of Indian Affairs to operate 
the court and assist in ongoing training of tribal judges. 

Tribal Court has the final say in the administration of 
Indian Child Welfare Act . It must finalize and create 
some type of response to the case presently before it. 

The Tribal Court requires quite a strong support system, 
both internally and with external agencies. 

The Child Welfare Committee is one such group which has 
been developed by the Tribal Council to assist the Tribal 
Court, Members of this committee are appointed by the Council 
from members of the community, and are responsible for all 
matters dealing with the Indian Child Welfare Act . 

The Committee has decided it will intervene in every 
Indian child welfare case, but may not necessarily ask for 
the transfer of every case. Once the Committee intervenes, 
they can then request that the Court obtain files regarding 
the specific case. The Committee studies the case and makes 
a decision regarding the transfer of the case from state to 
tribal court. The Tribal Court holds transfer hearings on 
whether to accept or reject cases brought before them. If 
the Tribal Court accepts a case, a petition for transfer is 
required. The Tribal Court deals with a number of agencies 
regarding Indian child welfare cases, i.e.: Michigan Child 
Welfare Agency, Child Protection Workers. The Child Welfare 
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Committee assists in the development of the case with agency 
workers. Once the case is ready, the Tribal Court begins to 
hear evidence and comes to some decision. 

The Michigan Child Welfare agency reports to both the 
Child Welfare Committee and the Judge of the Tribal Court when 

reviewing cases, etc. 

The Keweenaw Band is in the process of building a Tribal 
Foster Group Home for the care and treatment of Indian children. 

Urban Indian Child and Family Service Programs: 

Resources - Buddy Raphael 

Tribal Chairman 

Grand Rapids, Michigan 

Philip Alevie . 

Indian Child and Family Service Worker 

Lansing, Michigan 

The secretary is also authorized to make grants to 
Indian organizations to establish and operate of f -reservation 
Indian child and family service programs. 

Many types of these programs are just beginning to develop. 
The types of services offered vary in order to meet the needs 
of their areas. However, all programs seen address the following 

areas of importance: 

(a) insure that the provisions of the Indian Chii,i_Wel- 

are Act are adh-red to in the judicial systems. 

(b) Decrease the nuir.oer of Indian children being taken 
out of the family unit. 

(c) -increase the number of Incian foster care homes. 

(d) Operate and maintain faci-:.ties and services for 
counselling and treatment of Indian families and 

rn?r>- Indian foster and adoptive children. 



-42- 



Areas of concern in these types of programs are to be 
recognized by family services, courts, social services, and 
foster care agencies, who try to work together on cases dealing 
with Indian children. The training of the community regarding 
the rights and needs of Indian children will make the community 
fully aware of how the Act works. 

For many years, Indian people have worked very hard for 
the realization of an Act of this kind, but unfortunately 
have failed to follow through in the area of building up resources 
such as Indian and foster adoptive parents. If the Indian foster 
adoptive placements are unavailable, the child will have to go into 
a non-Native environment, and it would be the responsibility 
of the worker to ensure that Native resources are utilized to 
benefit the child and his cultural differences. 

Native child welfare programs are finding that adoles- 
cents are placement problems among both Native and non-Native 
homes. Tribes cannot or will not find the monies which are 
needed to run and staff programs needed to carry out full 
services which can respond properly to the child's needs. 
Shortage of qualified, trained Native staff is also a prob- 



lem. 



Indian tribes are going to be faced with serious questions 
about what kinds of services they have available. 

■^^^ Indian Chi ld Welfare Act/19 78 is definitely a good 
piece of legislation if the Indian people are ready to take 
responsibility. This would require the Indian people to 
monitor very closely every phase of the Act, working very 
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closely with outside agencies, and, most important, being 
able to bui]d up the family and community structure and 
services to ensure the best possible care for their children. 



QUESTIONS 



provide the same proteatzon? 
2. What new institutions will have to he developed? 



ISSUE DE VELOPMENT AND CONCERNS 

During the preparation of this discussion paper, a number 
of individuals both Native and non-Native were interviewed who 
are actively involved in shaping the future of our children in 
Ontario. (See Appendix E.) it was not a scientifically repre- 
sentative sample, as was the case in the Social Service. Ppv.' ... 

°^ "^ban Task Force Study, but rather a cross-section of 

people who could provide a perspective based on experience. 

For the sharing of their time, thoughts and feelings, we are 

extremely grateful. 

The following are some of the issues which surfaced during 
the interviewing process: 

Adoption and Substitute Care : 

At the recent Ontario Native Women's Association 
annual meeting, three resolutions were passed dealing 
with native child welfare and adoption policies. 
They read as follows: 
Resolution Ul2 

Be it resolved that the ONWA Board of 
Dtreators make recommendations to the C A S 
to evaluate the adoption oolioies as th'eu' 
presently exist with a view to chanaina any 
part of the C.a.S. policies that adversely" 
arject Native people from becomina potential 
aaoptzve parents. 

Resolution U6 

Be it resolved that ONWA work to estab- 
l%sh a communication system between the So- 
czal Services Review Planning GrouD and the 
Task Force on Native People in the' Urban 
Settzng working grouv in order to ensure that 
zne Native Child Welfare Pr-gram includes a 
steerzng committee comprised of Native peovle 
and especially ONWA Board members, ' 
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Resolution #10 

Be it resolved that ONWA partiaivate fully 
and strongly in all consultation regarding any 
changes in the adoption procedures affectzng _ 
Native children and how they are to be placed zn 
adoptive or foster homes. 

Annual Meeting 

Ontario Native Women's Association 
July 1981 

These resolutions are a landmark in that for the first 
time one of the major Native organizations in Ontario has 
stepped forward to address children's welfare issues as a 
priority • 

Many changes must occur, both within the delivery systems 
and within our own communities and families for there to be a 

change for the better. 

As of June 30, 1980, there were 1152 Native children in 
care in the Province of Ontario. (From the Children's Aid 
Society's Monthly Statement Report, Form V.) Many of our par- 
ents often feel inadequate, confused, ill-prepared and powerless 
in the face of the authority of Children's Aid Society's workers 
and the Family Court System. 

Positive approaches to this problem have been tried in 

other parts of the country. 

1. The "Duncan Project" in British Comumbia 
hired two women from the Cowichan Band to 
conduct an information exchange on adoption 
and fostering for the Band. Though Duncan 
was reported at that time to have the worst 
housing problem of any reserve in the country, 

4^' 



these women succeeded in finding adoptive 
parents for seven children and foster fam- 
ilies for three more. Their home studies 
reflected Indian standards of adequate 
parenting, rather than material and eco- 
nomic concerns. An outgrowth of the 
project was increased Band responsibility 
for child welfare through the establish- 

y 

ment of a receiving home and a hostel for 
families on the reserve, as well as the 
hiring of the two part-time social workers 
exclusively for the Cowichan Band. 
From October 1975 to June 1976, the Voice 
of Alberta Native Women's Society, with 
assistance from Alberta Social Services, 
employed 22 Native women to promote foster 
cases and recruit foster homes among Native 
families throughout that province. Each of 
the women worked in her home community, 
determining the number of children living 
with their relatives who were entitled to 
receive foster care subsidies, explaining the 
foster care program to Native families in the 
own language, and acting as liaison between 
interested families and the social worker 
until the families felt comfortable with the 
worker. In addition, the women identified 
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community programs that would help prevent 
family breakdown - babysitting, homemakers, 
recreation, health care, alcohol abuse, 
personal and family counselling. The pro- 
ject identified 257 Native families willing 
to provide foster care. Of these, 103 were 
approved by the Department of Social Services, 
and 79 were to be given consideration at a 
later date. Annie Cotton, the foster care 
worker for the Lethbridge area, describes 
some of the reasons for the success of the 
project: 

The native families were very much 
in favour of the program. They thank m_e 
for taking the time to see thsm , that J. 
gov them involved. Everywhere I go, 
people stop me to know more about my du- 
ties. Who would be qualified to he foster 
parents? Some want to be of serv-uce, to 
take in foster children, because they un- 
derstand about the problems. Somet-Lmes I 
end up counselling couples who I happen 
to come by and are in the midst of dis- 
agreements. Door to door is very much 
appreciated as people don't have transpor- 
tation. It does make me feel good, and 
themselves, that there is someone who 
cares to listen and talk. 

Snowsill - Our Children. Our Future 
(Research Reporn) 

The success of these two projects indicates that there 
are Native families able and willing to provide foster care 
for Native children, provided that their involvement is encour- 
aged by Native workers in the community who speak their language 
and can provide the necessary support. They are considered to 
be model projects for the recruitment of Native homes by both the 

fc • 
Ox 
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provincial social service agencies that supported them. 

On May 5, 1980, Steven Unger, Executive Director, Associ 

ation on American Indian Affairs, Inc. (432 Park Avenue South 

New York, NY 10016) made the following summarized statement 

to the Commission on Immigration and Refugee Policy: 

^ The AAIA urges the Select Commission on 
Imrmgratvon and Refugee Policy to investigate 
whether large numbers of Canadian Indian children 
are oeing^ brought into the United States il- 
legacly for placement in adoption and foster 
care. ' 

Extensive evidence indicates that larqe 
numbers of Canadian Indian children have been 
l^^o^gnt znto the United States for adovtion. 
^hzs has been a grave concern of Indian peovle 
on both sides of the border for a number of 
yjarj. Testimony by Indian peovle has indicated 
that existing non^Indian child Welfare systems 
tn both countries have seriously undermined 
the Inavan family structure . 

enacti?^ t/ze Indian Child Welfare Ac t in 
^^/^^ Congress legislavea a Long-overaue reform 
of Indian child-plaaement practices in the 
United States. The Act will halt the unwarranted 
removal of American Indian children from their 
families. It would be tragic, however, if the 
veforms adopted here, by limiting the number of 
Indian children available for adoption, uninten- 
tionally exacerbate pressure to transvort Canad- 
ian Indian children into the United States for 
adoption. 

The recommendations of the Association ask 
the Commission to examine the scope of the prob- 
lem, and to seek legislation to provide the same 
safeguards for Canadian Indian parents and children 
as are accorded American parents in the United 
S tates . 

QUESTIONS 

1. Row can the Native organizations of Ontario work with 
ONWA m the critical area of adoption and substitute 
care ? 

2. Should there be, as Justice Thomas Berger recommended 
m the 197S British Columbia Royal Commission into 
Family and Child Law: 
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(a) Increased involvement of Indian people at every level 

in the delivery of social services^ including representa- 
tion on child welfare review boards ^ community resource 
boards, and planning committees for the placement of 
Indian children, 

(b) Support for Indian autonomy in the implementation and 
provision of preventive social programs in the Indian 
communities . 

(a) Recruitment and development of Indian foster and adoptive 
homes, as well as receiving and group homes on reserves 
staffed by Indian people. 

(d) Hiring of more Indian consultants and line staff by 
social service and child welfare agencies, 

(e) Increased training opportunities for Indian people in 
the field of social work, and recognitzon of the vmpor- 
tanae of "Indian expertise" in lieu of academ-LC eaucatvon. 

(f) Orientation to Indian culture for non-Indian social 
workers who work with Indian people. 

(q) Subsidized adoption as required for Indian parents 
wishing to adopt Indian children, and recogmtvon of 
Indian custom adoptions as l^n^al adoptzons, 

(■•) Orientation to Indian culture for non-Indian adopting 
parents, and the signing of an agreement confirming 
their willingness to familiarize the child with his 
Indian heritage . 

(i) Support for a network of legal services by Native 
people for Native people. 

3 What can be done for those Native children who have ^ 
already been adopted by non-Native families? Many oj 
them are status Indians but may be unaware of this fact. 

4 How can Ontario play a role in the resolution of the 

" problem of the international movement of Native children 
for adoptive purposes? 

(B) Delivery Systems 

At this time, the number of Native people working for 
Children's Aid Societies across the province is unavailable, 
although it is quite apparent that some jurisdictions have made 
efforts to hire Native staff, and the number is increasing. 
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With regard to representation on the Boards of Directors for 
Children's Aid Societies, the situation ranges from the Six 
Nation' Children's Aid Society, where Indian people have been 
delivering services through their own society for many years, to 
no Native representation, despite the significant Native case- 
load. In Northwestern Ontario, Grand Council Treaty #3 and its 
bands have had to apply considerable pressure to obtain more 
than token representation on a Children's Aid Society Board of 
Directors in their region. 

During the interviews, it was pointed out that there was 
a definite need for greater co-operation and co-ordination of 
services at the community level. In many areas the trust level 
among the different agencies and workers is very low, which 
works against the healthy development of child, family and 
community. In some cases, there is a fear among front-line 
workers that the sharing of information with particular agencies 
or individuals will hart the child or f mily in possible future 
legal proceedings around their case. In addition. Native organ- 
izations and staff are frequently perceived as having no status 
by social Service agencies. This attitude of superiority limits 
co-operation. 

QUESTIONS 

1. The Tripartite Social Services Task Group has a plan 
for eventual Indian control of social services. Should 
taere be a similar plan for off-reserve Native people? 
Zf so, what organization would initiate it? 

2. Would it he best to deal with the issues of represen- 
^1^,'^on on local C.A.S. boards through, for examvle, the 
Children's Services Omnibus Consultation proces s\ or let 
local Native organizations and bands deal with the issues 



5' 



-54- 



ERIC 



Inmate Survey - ONCJ 1981: 80 oer cent of inmates said 
"alcohol contributed to first problem with the law. " 



QUESTIONS 



:. Should -he Council, through its member oraanizazions 
ce uoT><zng more closely with the Alcohol "and Substance 
HDUse s^rogram of Ontario? 

2. so, 'jhat kind of input should the Council provide? 

Counselling and Homemakers ' Services 

A number of people mentioned the need for juvenile 
counselling and family counselling (crisis and social) . 
In Moose Factory, for example, there is a Native Adoles- 
cence Counsellor (Mental Health Worker) through Queen's 
University. She accepts referrals from C.A.S., the school 
and the psychiatric clinic. Much of the preventive work 
is around cultural events. Shawl-making for discipline- 
problem girls. Informal once-a-week discussion groups. 
Drum group, feasts, youth-elder gatherings, concerts. 
They require a male counsellor. The boys have a difficult 
time relating to a young woman counsellor. 

Homemakers have been identified as being required 
where there are families that need: 

1. help in terms of housekeeping and child-care, otherv/ise 
losing the children for neglect, or 

2. in aiding a mother to readjust to the return of children 
from care. This would also require financing to recruit and 
trai.i t.he homemakers. 
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QUESTIONS 

'.-ow c-n ve ensure tne Ucvive Family and Couvzwork ^logyam 

.n' oest possible service to our om.aren ana 
"families now and on a long-term Das%s? 

Does zne Council have a role to ?lay in zhe Family and 
Children Courtwork Program? 

- the GFIFC the best structure to house the Program? 



- GFIFC is 



not the most apvrovriate structure, -Jhav 



svruc'ure is? 



Ontario Native Substance Abuse Progr am 

This program is presently in the process of negoti- 
ating funds, restructuring and developing its long-term 
goals. The community-based programs have alternative 
programs for youth and adults. Depending on the pri- 
orities of the communities and the staffir.a available 
some youth prevention work has been initiated. In many 
communities, it is the only form of youth services avail- 
able, in many pf our communities, the pattern of substance 
abuse is emerging among children at increasingly younger 
ages : 

Youth with "nothing to do" (neglected) 
Gas, glue, alcohol, etc. 
■ Stealing 

Violent Behaviour 
Vandalism 



^ ' Trouble with the 



The relationship between substance abuse, alcohol 
abuse and the Native offender is well documented, i.e.: 
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worked out jointly by the local C.A^S. and Band Councils. 
Walpole Island and Osnaburgh have recently submitted pro- 
posals under the same program. Such developmental programs 
seem to provide the opportunity for the communities to 
start seriously to come to grips with their own problems 
in their own way. 

QUESTIONS 

^' '^'f^' /Vative parenting skills programs be made avail- 

zae in Ontario? Who should be doing it? 

2, How can we make available more Native child welrare 

developmental programs in Ontario? Who should be takinc 
zhe initiative? 

(D) Family Courtworkers Program 

The Ontario Federation of Indian Friendship Centers 
has taken the initiative by proposing a pilot project to 
include five family courtworkers to be housed out of 
selected friendship centers and funded by the Province of 
Ontario. Clearly, the need has been demonstrated in the 
Review of the Ontario Native Courtworker Program and manv 
other recent studies. This is a new program and potentially 
can have a great impact on how our children and families, 
both on reserves and off, are treated by the court system. 
The general feeling was that this program should be direct^ 
ed more to child welfare rather than justice areas as such. 
This suggestion is based upon perceived need. An over- 
riding concern was that it be done right or not at all. 
This concern held true for all programs related to children. 

5.; 
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as ths need arises? 

3 -3 there some means whereby co-ordinazion of cjhitdren- 
blazed services az the aommunizy Zeve. .zn oe achzevea? 

(C) Parenting Skills and Developmen tal Programs 

In a number of places across the country, a number of 
programs have been started to intervene at the parent level 
in order to attempt to break the patterns of child neglect 
and the disruption of the natural family by the judicial 

and welfare system. 

mere is an interest within the Community Resource 
Center in Thunder Bay, directed by Mrs. Edith MacLeod, 
to get a pilot project going related to developing parent- 
ing and coping skills for Native women in Northern Ontario. 
The Native Counselling Services of Alberta has a prograrr. 
entitled Family Life Improvement Program (FLIP) which 
focuses on helping mothers deal more effectively with their 
children. Through the program, they hope to reduce parental 
abuse and neglect and to support the parent during the 
process of reuniting with a child who has been removed 

from the family. 

Through the COMSOC ' s On-Reserve Child Welfare Program, 
funded 95% by the Department of Indian Affairs through the 
social services agreement, a number of community-based, 
culturally appropriate services are being implemented 
throughout reserves across Ontario. The Rainy River pilot 
program evaluation showed "a reduction in non-Native off- 
ERIC reserve care and an in^prease in on-reserve care particularly 

.u. .i=.o,T,.nt ^ ^^'^-^ rhildren." The programs are 
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« • KTa+-i'»ro Phildrs" and Families 

(G) Residential Services tor Native l-.^i-luj^^- 

This was frequently described as a need. 

(H) Justice-Related Education in the Schools - i.e. : Riahts 

(I) Police Behaviour 

Police behaviour was in many cases in the North 
described as brutal, or there was use of ex":ssive force. 
There was concern about the children losing respect for the 
law when they see their parents hurt by the police. One 
person felt that there should be an inquir- int- police 
brutality in the North. It affects not only Native people 
but non-Native people also. 
(J) Youth Developruent 

A number of conuuunities have strong Native youth 
clubs, as in North 3ay and Tl-.v.nder Bay. Yo'--r. ?.escur-2 
committees have also been developed. Leadership, respons- 
ibility, inter-personal and social skills are some of the 
benefits to participants. 

The Li' 1 Beavers' program, this past year, has been de- 
centralized to community and Social Services District 
Offices, with each center responsible for negotiating 
their own contract. The program is in the process of 
expansion with five new clubs to open in 1982, and a 
potential for more in 198 3. This may mean some reserves 
will be developing these unique cultural, educational, 
recreational, and preventive programs in the ^^^^^^^^ 
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insensitive to the realities of Indian life. There 
is an assumption that because a parent drinks a lot that 
they are incapable as parents. Most frequently, there is 
no advocate for the Native person or interpreter of Native 
life that can help the judge or agency make an appropriate 
response. 
' Suggested Future Research Topics 

Are the following proposed topics and questions 
sufficient to meet our long-term needs? Are there 
additional research areas that should be covered? 
1- Paralegal Native Investigators - especially trained 
for child and family welfare issues. 

2. Lay panels to advise judges. 

3. Policy and guidelines re: family clinics. Tiere will 
be more emphasis put on the predisposition assessment 
of juveniles. What criteria and standards will thev 
use in making their assessments? Will they be cul- 
turally sensitive? 

4. Tribal Court Systems. 

5. The use of culturally appropriate treatment therapies 
for the Native problem child. 

6. Statistics: 

7. Matrimonial, Custody and Property Dispute on Indian 
lands. 

8. The Child Welfare System and Native People - 
Canadian Council on Social Development - A two-year 
study with the following objectives: 
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1. 



a) To identify and describe the weaknesses in 
existing federal and provincial legislation, 
policies or programs which result in the provision 
of child welfare services to Native families which 
are inadequate or inappropriate. 

b) To detail some of the policy and program 
options which are being advocated by Native organ- 
izations in different parts of the country. 

c) To facilitate a resolution of the problems by 
providing information, advice and assistance to 
representatives of Native organizations, child 
welfare officials and provincial policy-makers wno 
are attempting to develop feasible alternatives. 

It is being prepared by Patrick Johnston. 

Training Needs. 

CONCLUDING QUESTIONS 



rs there a need for an overarching organization to^ oegvn 
'fillina the gaps in the field of child welfare ana J^^^H^/. 
If not, who is going to do it? CSee Appena-.z: "C" - ' Alb^ria 

hade i ") 

Do the native organizations and V.ative people of Ontarij) 
nave the time, energy, finances,^ and., more vmpovvanv, .ns 
commitment to build a new organ-.zaz^on. 



V i;-lMEDIATE ALTERNATIVES FOR COUNCIL 

The council could set up a Working Committee to examine dis- 
cussion paper in more depth and report back to Council at 
next meeting. 

2. The council, in conjunction with ONWA, could organize 
the response of Native organizations to the proposed Om- 
nibus Bill. This process may include conference and 

^ steering committee mechanism. ^ 

3. The Council could set some priorities now and through a 



APPENDIX "K" 

A BY-LAW FOR THE CASE OF OUR INDIAN CHILDREN ; 
SPALLUMCHEEN INDIAN BAND BY-LAW //3 - 1980 

1. RECOGNIZING the special relationship which exists among band members 
to care for each other and to govern themselves in accordance with 
the five basic principles of Indian government: 

(i) WE ARE THE ORIGINAL PEOPLE OF THIS LAND AND HAVE THE ABSOLUTE 
RIGHTS TO SELF-DETERMINATION THROUGH OUR OWN UNIQUE FORMS OF 
INDIAN GOVERNMENTS (BAND COUNCILS) . 

(ii) OUR ABORIGINAL RIGHT TO SELF-DETERMINATION THROUGH OUR OWN 
UNIQUE FORMS OF INDIAN GOVERNMENTS ARE TO BE CONFIRMED, 
STRENGTHENED AND EXPANDED OR INCREASED, THROUGH SECTION 
91(24) OF THE BRITISH NORTH AMERICA ACT. 

(iii) OUR INDIAN RESERVE LANDS ARE TO BE EXPANDED TO A SIZE LARGE 
ENOUGH TO PROVIDE FOR THE ESSENTIAL NEEDS OF ALL OUR PEOPLE. 

(iv) ADEQUATE AMOUNTS OF LAND, WATER, FORESTRY, MINERALS, OILS, 
GAS, WILDLIFE, FISH, AND FINANCIAL RESOURCES ARE TO BE MADE 
AVAILABLE TO OUR" INDIAN GOVERNMENTS ON A CONTINUING BASIS 
AND IN SUFFICIENT QUANTITIES TO ENSURE DOMESTIC, SOCI-ECONOMIC 
SELF-DETERMINATION FOR PEACE, ORDER AND GOOD GOVERNMENT OF 
INDIAN PEOPLE. 

(v) OUR INDIAN GOVERNMENTS (BAND COUNCIL) OR LEGISLATURES ARE TO 
HAVE THE AUTHORITY TO GOVERN THROUGH MAKING LAWS IN RELATION 
TO MATTERS COMING WITHIN SPECIFIED AREAS OF JURISDICTION THAT 
HAVE BEEN DEFINED BY OUR PEOPLE. 

AND RECOGNIZING OUR AUTHORITY TO CARE FOR OUR CHILDREN WITHIN 
THE TERMS OF THE INDIAN ACT R.S.O 149 (R.S.C. 1970, C.I-6J S. U 
AND IN PARTICULAR S.P.I [a. 81?] (a) (c) (d) AND ANCILLARY POWERS 
IN S. 81(g) f(q)?] 

The Spallumcheen Indian Band finds: 

(a) that there is no resource that is more vital to the continued 
existence and integrity of the Indian Band than our children. 



(b) that an alarmiagiy high percentage of Indian families are 
broken up by the removal, often unwarranted, of their children 
from them by non^band agencies, 

(c) that the removal of our children by non-band agencies and the 
treatment of the children while under the authority of non- 
band agencies has too often hurt our children emotionally and 
serves to fracture the strength of our community, thereby 
contributing to social breakdown and disorder within our 
reserve. 

In this by-law, unless the context otherwise requires; 

"Indian Band " means the band members of the Spallumcheen Indian 
Band, as defined under the Indian Act and by band custom. 

" Indian ^' means a person recognized as an Indian by the Band Council. 

" Indian Child " means a band member of the Spallumcheen Indian. Band, 
as defined under the Indian Act under the age of 21 years, and 
unmarried. 

"Extended Family Member " shall be defined by the law and custom of 
the Spallumcheen Indian Band and shall be a person who is the Indian 
child's grandparent, aunt or uncle, brother or sister, brother-in-law 
or a sister-in-law, niece or nephew, first or second cousin or step- 
parent. 

" Family " means the unit within which the Indian child is a permanent 
member and usually resides, 

"Indian Custodian " means any person who has legal custody of an 
Indian child under custom or under this by-law or whose temporary 
physical care, custody and control has been transferred by the parent 
of such child. 

"Parent " means any biological parent or parents of an Indian child 
or any Indian person who has lawfully adopted an Indian child, in- 
cluding adoptions under tribal law or custom. 



(b) 
(c) 



" Band council" means the Chief and Councillors of the Spallumcheen 
Indian Band, either elected by custom or under the Indian^. 
..Reservation" means the reservation of lands reserved by Her Majesty 
the Queen for the use and benefit of the Spallumcheen. Indiar. Band 
as defined under the Indian Act , 

» r:.neral Band Meeting" means a meeting of the band membership, as 
defined by the provision of the Indian Acc and by band custom ana 
law. 

" Child Custody Proceeding" shall mean and include: 

(3) any action relocating an Indian child from the home of his/her 
parents, extended family member or Indian custo.-sn for place 
ment in another home. 

and the niaintenance of the Indian child in the home of the 
Indian custodian. 

and the return of the Indian child to the home of the Indian 
child's iamiiy* 

3 (a) The Spallumcheen Indian Band shall have exclusive jurisdiction 

over any child custody proceeding involving an Indian chxld. 
notwithstanding the residence of the child. 

4 (a) The Band Council shall see that the Provisions of this by-law 

are carried out and may exercise such powers as are necessary 
CO carry out this by-law including 
(5) The Appointment .of such persons to act on behalf of the Band 
• council in the performance of any of the duties under this 
by-law as the occasion may require, and 
(e) The making of such regulations as. from time to time may be 
be necessary to carry out the provisions of this by-law. in- 
BEST COPY AVAILABLE eluding but not limiting, regulations: 
noVr . , (i) governing the creation of special programs designed to 

' ' L ... .Hild custody proceeding and in fulfilling 



(ii) governing the expenditure of band money designed to aid 
in any child custody proceeding and fulfilling the pur- 
poses of this by-law. 

(iii) governing the conduct of Indian children, Indian guardians, 
parents, or e^ctended family members, or any person acting ' 
on behalf of any band member in a child custody proceeding 
which may be necessary for the proper working of this 
by-law. 

5. The Chief and Council shall be the legal guardian of the Indian child, 
who is taken into the care of the Indian Band. 

6. The Chief and Council and every person authorized by the Chief and 
Council may remove an Indian child from the home where the child is 
living and bring the child into the care of the Indian Band, when 
the Indian child is in need of protection. 

7. An Indian child is in need of protection wh-^n: 

(a) a parent, extended family member or Indian guardian asks the 
Indian Band to take care of the child. 

(b) The child is in a condition of abuse or neglect endangering 
the child's health or well-being, or 

(c) the child is abandoned, or 

(d) the child is deprived of necessary care because of death, 
imprisonment or disability of the parents. 

8. A person who removes an Indian child from his/her home may place the 
child in a temporary home, to be chosen at the discretion of the 
person removing the Indian child. 



9. 
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A person who removes an Indian child from his/her home shall within 
seven days bring the child before Chief and Council. 
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10. Before deciding where the Indian child should be placed. Chief and 
Council should consider and be guided by Indian cnatoms and the 
following preferences: 

(i) The wishes of the Indian child, whenever, in the opinion of 
Band Council, the child is old enough to appreciate his/her 
situation. 

•ui u^^r^ Qhniild be eivea to rabuild the family, 
(il) Wherever possible, help shouxa oe §ivt;a 

of the Indian child. 

(iii) In the absence of placement with the family, a preference for 

placement shall be given in this order to: 

1) a parent 

2) a member of the extended family living on the reserve. 

3) a member of the extended family living on another reserve, 
although not a reserve to the Indian Banv , 

4) a member of the extended family living off the reserve. 

5) an Indian living on a reserve. 

6) an Indian living off a reserve. 

7) only as a last resort shall the child be placed in the home 
of a non-Indian living off the reserve. 

(iv) in all cases, the best interests of the child should be the 
deciding consideration. 

11. The Chief and Couucll .hall place the child in a suitahle ho«. 

1.. band .»her of tor, an, parenc or »e.her of .he Indian child', e,- 

.elded fa.ily or Indian guardian review the decision »ade 
Che Band Council to ren»ve the Indian child fro» his/her ho.e 
the place»ent o£ the child by the Band Council. 

13. The person seefci^s a review shall notify in writin. the Band Council 
at least 14 days before the next band meetiog. 

til) 



14. Upon receiving the written notice to review. Band Council shall put 
the question before the Indian Band at the ne:cc General Band fleeting. 

15. The Indian Band, by majority vote of the band oemhars attending at 
the General Band meeting shall decide on the place»enc of the Indian 



16, The Chief and Council shall ensure that the child's fainily be advised 
of important changes and events in the life of the child while the 
child is in the care of the band. 

Wherever possible the responsibility for such conmiunications shall 
be delegated to the Indian guardian. 

17. The Chief and Council shall ensure that an assistance programme be 
established from time to time, which may be necessary to facilitate 
the stable placement of an Indian child. 

18. - The Indian child, the parent, member of extended family of [or] Indian 

guardian may. at any time seek a decision from Band Council concern- 
ing the return of the Indian Child to his/her family, or the removal 
of the Indian child to the home of another Indian guardian. 



19. 



Upon receiving written notice of an application to return or remove 
the Indian child, the Band Council shall consider the placement, 
guided by the consideration under s.lO of this by-law to return the 
Indian child to his/her family or maintain the Indian child with the 
Indian guardian or place the Indian child in another home. 

20. Any Band member, parent, member of the child's extended family of [or] 
Indian guardian may review Band Council's decision under s.l9 of 

the by-law. 

21. The person reviewing shall notify Band Council in writing at least 
14 days before the next General Band Meeting. 



1 
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child. The decision of the Indian Band shall be governed by the 
considerations stated in s.lO of this by-law. 1 



22. Upon receiving written notice to review. Band Council shall put the 
question before the Indian Band at the next General Band Meeting. 

23. The Indian Band by majority vote of the Band Members attending the 
General Band meeting, shall decide on the placement of the Indian 
child. The decision of the Band shall be made and governed by the 
considerations under s.lO of this by-law. 

This by-law was passed by an unanimous vote of Band Members at a General 
Meeting held June 3, 1980 held at the Timbercreek Council Hall; and 
«x unanimous vote of Band Council, taken at that General Band Meeting. 



DO 
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INDIAN CHILD WELFARE ACT OF 1978 
For LegUlative History of Act, see p. 3530 

Sef/r£,uS^f."'*«'°° •"'^ preservation of Man tribTa^d 

«iSn«*Ld'S^tirfJ'^T^'^ ^^'^^ t° continued 

thartiriSte^S^J^V^ I«d.an tnb« thiui their children and 
inrinHi-n nKnlj .^"^ interest, as trustee, in protect- 

Sr„ s^^™ """"^^ - 
iSt!^ ^^^^^^^^^ M&^^MHi 

?5rthSh/c;r/'^°P''^« ««d institutions; and 

InJiin'^i"S%1,'iS>"p^^^^^ iVnf ction over 

p«v^rLln^nr ^"^^"^ »nd s<S^I stid^^L 

P"L''*i''/V ^di»n communities and famiJies. "^aa^aa 

prSv^cd^^h:^'«rd;n::;.!i'^" -^^^'^ '^^-p^ ^p^-fi-ny 

proceeding" shall mean and include- 
the S placement in a foster home or instituSn or 
aemand, but irhere parrntii rights have not been terminated ; 



TaJIan Child 
Wcifkrt Act o( 
1978. 

25 use 1901 
uoUu 

25 use 1901, 



Congrcim, 
rc4poiuii)tIitT for 
protectioa ot 
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(ii) 'Hannin*tion of pirenUl righU" which shall me^uxy 
action restiiting in tha tennination of tha parent-child 

relationahip: , . , , i, t ^ 

(iii) "preidoptive placement" which shall mean the tem- 
porarr pitcement of an Indian child in a foster home or 
Mstitation after the termination of parental rights, but prior 
to or in lieu of adoptive placement ; and 

(ir) "adoptive placement" which shall mean the permanent 
placemmt of an Indaan child for adoption, incluaing any ncUon 
lisaltinir in a final decree of adoption. 
Sach term or terms shaU not include a placement based upon an 
act which, if committed bv an adult, would be deemea a crime or 
upon an award, in a divorce proceeding, of custoay to one of the 

"extended family member" shall be as defined by the law or 
custom of the Indian child's tribe or, in the absence of such law 
or custom, shall be a person who has rcacn^Q the age of ei-ot- 
een and who is the Indian child's granacArent, aunt or uncle, 
brother or sister, brother-in-law or sister-m-idw, niece or nepnew, 
first or second cousin, or stepparent; t 

(3) "Indian" means any person who is a member of an Indian 
tribe or who is an Alaska Native and a member of a R^onal 

43 use 1606. Corporation as defined in section 7 of the Alaska Native Claims 

Settlement Act (85 StaL 688, 689); 

(4) "Indian child" means any unmarried person who is under 
aize eighteen and is either (a) a member of an Indian tribe or (b) 
is elipble for membership in an Indian tnbe and is the biological 
childofamemberof an Indian tribe; ^ ^ _ . 

IS) "Indian child's tribe" means (a) the Indian tnbe in vrhich 
an Indian child is a member or eligible for memoership or ; j;. 
in the case of an Indian child who is a member of or eligible for 
membeiship in more than one tribe the mdian tnbe with wnich 
the Indian child has the more significant contacts; 

(6^ "Indian cuitodian" means any Indian person who has legal 
cusuxly of an Indian child under tribal law or custom or under 
State law or to whom temporary physical care, custody, and con- 
trol has been transferred by the parent of such child ; 

(7) "Indian oraaniiation" means any group, association, 
partnenhip, corporation, or other legal entity owned or controlled 
U Indians, or a majority of whose members are Indians ; 

^8) "Indian tribe" means any Indian tnbe, band, nation or 
other organized group or community of Indians ""^"^J " 
eligible for the services provided to Indians by the Secretan^ 
because of their status as Indians, including any Alaska Native 
43 use 1602. v^a«« " defined in section 3(c) of the Ala^ Native Claims 

« use io«z. Settlement Act (85 Stat 688. 689), .as amended; 

(9) "parent" means any biological parent or parents of an 
Indian diild or any Indian person who has la-wfully adopted an 
Indian child, including adoptions under tribal law or custom, it 
does not include the unwed father where paternity has not been 
acknowledged or established; ' j c j • „n„ 

(10) "reservation" means Indian country as defined in section 
1151 of tiUe 18, United States Code and any lands, not covered 
under such section, title to which is either held by the United 
States in trust for the benefit of any Indian tnbe or individual or 
hold by anv Indian tribe or individual subject to a reatnction tjy 
the United 'SUtcs against alienation ; 
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cui<^/v SSid^nlt : '^'i* iuri-dietion ivr child 

P"^"»P« «nd which It either a Court of Indian 

cuSST?;/ ^n'?"? "P'^'^i ""der the code S 

fi^^ l u °'' *"y °^«" •d'«»ni«tmiv« body of a 

TITLE I— CHILD CUSTODY PROCEEDINGS 
an? SUtS^lV. n^-.SJ" h»ve jurisdiction exclusive as to 

Z^J^ u ■ " "P'n.'ciied within the reservmfion of such tribf , eiceot 
?^e" nfw^ 1^^°" r" j'-*^'^?! ^'^^'^ '^'^ State by exSg 
l£ tribl'alSniri ^"'^r 5=^'^ 5-*^'"^ °' • tribal icourt, thi 
r!^A^„^ / ■ -r^V^, exclusive junsdiction, notwithstanding the 
T °'' of the child. "««iuing we 

(b) In any State court proceeding for the foster care olacement of 

SJS"^?.°fnfH P*""*'^ ^Sht- toTan Indian chilfn^t^SiS or 
rendinff wrjthm the reservation of the Indian child's tribe, the court in 
the absence of good cause to the contrary, shall transfer^di wS^d 
•nff to the jurisdiction of the tribe, absent objection by eTther^p^t' 
n^l!.. •i!! 'V°'L°^.f P*''"' °^ the Indian c4Sii^ or the 
dechnttion by the tnbal court of such tribe. to 
or term^rofn? f^""'^ P^^^^^S 'or the foster car, placement of, 
cLS„o/?K. E /'f'^",'"! "A^.' i"*^"*" child, the Indian 

cu«odian of the chifd and the Indian child's tribe shall hive a ri "ht to 

fhi TLji°> 5i*^ "^"T' territory or possession of 

i5^i? to Ihf "^'''"^ {Ji'*'" trib^diall ^e funinSi and 

T^i,n tJh^ public acts, records, and judicial proceedings of any 

to Indinn child custody proceedin^i to the 

^^^^.M^"**'*'"' proceedings of any other entity. ^ 
the f^,r?Lit/, J"^ 'nvoh.ntary proceedW in a State court, u-here 

is Sc°tSS.'4*te""'' "r ^° P"^"* - Sun custodian 
Sht/nri^W ; care placement or termination of parental 
rignia proceeding shall be held until at cast ten davs afte- rJr^int of 

^'^^•5?iK7he narenf o^^"?°^'*" '^^^^ tri&he's'SSt'ar^f 
^wwa, liiat the parent or Indian custodian or the tribe shall uDon 

P^inl^"'"* '° •^'^'''""•l <l->-^ '° prepare fir sSS; 

orfillfan aStSS'air -h^n h ^t^nnines indigency, the par^t 

■ny rem" al SlaJim^if " "S^^ *° court-appoint^ cou^l in 

fronsion lor appomtment of counsei m such proceedings, the court 
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custody 
prooeedifio. 
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Jiall prompUy notify the Skcreury upon appointment of «^«n«j. 
tha Sscretlry, apon certifioction of the prwjdjny judjre, shall p»y 
naaonmbie fee. «nd expenses out of funds which mmy be appronna^ 
nuTHoant to the Act of November 2, 1921 (42 :3tat. 208 ; 2;> U-S.C 13). 

(c) Each party to a foster care placement or termination of parental 
riAta procewiing under StaU law mvolvim? an Indian child shall lure 
thi right to examine ail reports or other documents filed with the court 
upon which any decision with respect to such action may be based- 

7d) Any party seeking to effect a foster ctre placement of or term • 
nation of pirental rights to, an Indian cluld under State law shal 
satisfy the court that active efforts have been made to provide "nied^l 
servioa and rehabilitative programs designed to prevent the breaKup 
of the Indian family and thit these efforts have proved unsuccearuL . 

(e) No fester cnn placement may be ordered in sucn proceeding in 
the absence of a determination, supported by clear and convincing 
evidence, including testimony of qualified expert witnesses, that the 
continued custody of the child by the parent or Indian cu.stodian is 
likely to result in serious emotional or phj-sical damage to the cr. d. 

(f) No termination of parental rights may be ordered in en 

Eroceeding in the absence of a determination, supported bv rvmr ce 
eyond a reasonable doubt, including testimony of qualified expert 
witnesses, that the continued custody of the child by the parent or 
Indian custodian is likely to i-esult in serious emotional or physical 
damaee to the child. _ ,. , . i , 

Sm 10:J, (a) Where any parent or Indian custodian voluntarily 
consents to a foster care placement or to termination of parental ngljts 
such consent shall not be valid unless executed in writing and recordwl 
before a judge of a court of competent ]tin.sdiction and accompanied b) 
the presiding judge's certificate that the terms ~n=«l"!"ff "J*;* 
con^nt wer? fully explained in detail and wore understood b> 
the parent or Indian custodian. Tlie court shall also certify that either 
tha parent or Indian custodian fully unaerstood tba e.xplanntion in 
English or that it was interpretwl into a language that the parent or 
Indian custodian understood. Any consent given Pnor to, or witliin 
ten days after, birth of the Indian child shall not be valid. 

(b) .^y parent or Indian riistodian mmy withdrtw consent to n 
foster care placement under State law at any time and, upon such 
withdrawal, the child shall be reLumcd to the parent or Indian 

*^*f in"iny voltintarv proceeding for terniinotion of parental rights 
to, or adoptive placement of, an Indian child, the consent of the parent 
may be withdrawn for anj reason at any time prior to «ntr> » 
final decree of termination or adoption, as the case may be. and tne 
child shall be returned to the parent. , , , t„.;;„„ ^Wld 

(d) After the entry of a final decree of adoption of an Indian child 
in any State court, the parent may withdraw con^nt thereto "Ponthe 
grounds that consent w*as obtained through fraud or dur^ ^'J 
petition the court to vacate such decree. Upon a ^^^jf f. ^^.'^^^^^'^.^^ 
Mnsent was obtained through fraud or duress, the court shall vacate, 
such decree and return the child to the parent, > ° ^dop*'^" ^j* ?J 
haa been effecti^-e for at least two years may be '"^'^.^''^^'^.f 
nrorisions of this subsection unless otherwise permitted under btaie 

*s'ec 104. Any Indian child who is the subject of any action for foster 
cat* placement or termination of parental rights unaer SUtc law, my 
T^rrTit or Indian custodian from whose custody such cliild was 
KaToved, and the Indian child's tribe may petition any court of com- 
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prtttt jurisdiction to invalidite such iction upon a. thowmtr thmt sach 
acOoQ Twlatfti iny ptxmiion of wctions 101, 102, »nd 103 of this Act. 

aic. 103. (a) In tnj adoptire placement of an Indian child under 
SUte law, a p«f*«nce sha^l be pven, in the absence of good cmnse 
to the contraxT, to a placement with (1) a member of the child's 
eitKided family; (2) other members of the Indian child's tribe; or 
(») other Indun famihea. "^«>, or 

I. nL'^^^'^.!''?P**** <»• P«*rfoptiv6 placement 

ahjUJ be pla«d in the least restrictiye setting wlSch mo^ approximates 

'u ifS^ "St ^ '^^^ °«*^«' 'n«y ♦» mtUTh^ child 

<hap aho be placed within reasonable proximity to his or her ha^l 
takinff into acconnt any special needs of the chifd. In any foeLr 

P^"? plmcement, a preference shall be given, in tho absence 
of good ause to the contrary, to a placement with- ' 

(1) a member of the Jndian child's extended family: 
child's triff" J»«n«d, approved, or specified by the Indian 

• (j"^^ ^fii*". foster home licensed or approved by an author- 
ized non-Indian licensing authority; or 

or oX!r,'*^''£""*l°"^-'°'" «Pproved by an Indian tribe 

or operated by nn Indian orcMization which hns a program suit- 

(c) In the case of a placement under subsection (a) or ^b) of this 
«cl4on, if the Indian child's tribe shall establish a differo^t irferof 

iSiifnnro':^^.^.'^".^ Pl-«ment ia the^least S^SSiS 

^^M-nS^JS? /^u? P«rt>™lar needs of the child, as provided in 
fk-T^j- V'lj ' "ertion. Wliere appropriate, the preferenca of 

■ psrent evidences a desire for anonymity, the court or 

■^i'^? weight to such desire in applying the preferences. 
mitJ ^thS*!!!!'"^ ^^^^^ meeting (he preference require- 
TJ^^J j r 5^'°" " ^ *V prevailing social ind cnlturalltand- 
Sd^/oVtSte- "» ^ich the parent or extended family 

SJraSrciuura'lti'^' P'""' ^"""y 

r>,itf .^.^f °' *!'^ Pl*cnn'nt, under State law, of an Indian 
^d shall be_ maintained by the State in which the placement waa 

5^,!i J^" be made available at any 

^a^W\'.7^if/ 'Jfji" I"'^'^ -^d's tribe. ^ 

1 Aotwithstandmg Sute law to the contrary, when- 

^tt^-il ! "doptive parents voluntarily consent to the termination 
of their parental rights to the child, a bioloi^cal parent or p^Sdian 

w^petition unless there is a showmg, in a proceedm^r subiect to the 

k"**-** * ^^'^ Act,'"that sSSTreturf of cSody iS 

*i2 interests of the child. cusioay m 

or2lSf;!lfT '*1 " removed from a foster care home 

^dJS^ V"* °' ^"^^^ care, preadotS^ o? 

J«JS?n.*^o'f'l1l'^2'''^ Plscement shall be in^rS.n« SST'thJ 
ESS reS^rnll^^ '^"^P' V" *^ " child is 

ted'^^lc^^gi^-nj^^^^^^ ^"^ 

thf^^i!?* ^Si" ■PP^i'^t «n Indian individual who haa reached 
tha age of eighteen and who was the nibject of an adoptir, pla^^^t 
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RcmoiTflJ from 



25 use 1917. 
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RuMiimptioa. 

chiU cnstody 

25 use 1918- 
18 use prec 
1151 note- 
25 use 132U 
23 use 1360 



SutM and IndUn 
2SUSC 1919. 



•.iitur^i the fiMl decree shall inform such individual 

SUt. 73, 78), or P"««^^:^ "y^^n^TSo™^^ trib. 

jurisdiction^ considering th. petition and feasibility of the plan of a 
.rib^^uidel su^Son fa), the Secretary may consider, an.ong other 
things: , the tribe maintains a membership roll or 

altim^tive provLioa for clearly identif>n.g tne peRona %vho 
^^Jfl^^ffecfcd by the reasaumption of jurisdiction hy the tnbe; 

iV^thS of the reservation or former resep-ation area w.uch 
will L affeifed brre^«-<^^^^ r^assumption of jurisaictioo 
^ilnl^'population bas« of the tribe, or distribution of the 
popuUtion iVhoinogencous conmiun.ties or geographic arraa, 

%y) the feasibility of the plan in cases of multitribal oocupa- 
^ofasinglere^rvation 
(2) In these cases where the becre^ ^^^^.^^^^ 

tional P^"f«''i»^^„r^J^?ria^^ -hich -iU enable tribes 

authorized P^ion ^T^ided in section iOl(b) or this 

^^ITi^^he-rfa^^^^ 

X^hraiSS'^^itSout^^^^ status of the ar« 

"^m'u the Secrvtarv- approves any petition under ?"l«f«'5." 

rtirre"cTp?r^^^^^^^^^^^ puSTant to any aU-nt under 

^' SS* m (i)'luSs and Indian tribes are authoriz^to enter into 

.p^e'2^ Uh.ench.other ^V^'^-^J^'pi^^^^^ 
cHildn-n and junsdictiou over J^^!'^ > JJg^^ 

:«:ale\tnnrag^^^^^^^ — 
huii«d 2d ty days' ^tten noUce to the other party, buco 
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rtvocatioQ ihaU not affect inv action or proctreding over which a court 
iSciiS jurisdiction, unica the agrecmcat providca 

^ Sec. 110. AATiero any petitioner in an Indian child custody proceed- 
""i^ ^ improperly rrmo>-ed the cLild from 

cujrtody of the parent or Indian custodian or has improperly retained 
outody after a visit or other temporary- relinquishment of custody, 
me couit filxall declme jurisdiction over such petition and ahall forth- 
witli return the diild to hia parent or Indian custodian unless retum- 
m^e child to hia parent or custodian would subject the child to a 
sutetantial and immediate danger or threat of such danger. 

arc 111. In any cajfe where State or Federal law applicable to a 
chiid custody proceeding under State or Federal law providca a 
Higher standard of protection to tlie rights of the parent or Indian 
custodian of an Indian child than the rights provided under this 
atandanL Federal court shall apply the State or Federal 

Sec 112. Xothing in tills title shall be construed to prevent the emer- 
gency removal of an Indian child who is a resident of or is domiciled 
on a rc:^ation, but temporarily located off the reser\-ation, from his 
parent or Indian custodian or the emergency placement of such child 
in a foster home or institution, under applicable SUte law, in order 
to prevent imminent physical damage or harm to the chili The Stata 
authority, ofecial, or agency involved shaU insure that the emergency 
removal or placement terminates immediately when such removal 
or placement is no longer necessary to prevent imminent physical 
damago or harm to the child and shall expeditiously initiate a child 
f^^Tj?"^^*^ cubject to the provisions of this tide, transfer 
ma child to the jurisdiction of the appropriate Indian tribe, or restore 
f'i^<^>|d to the parent or Indian custodian, as may be appropriate, 
^no h.J'^^^.T ^® provisions of this Utle, except sections 101 (a), 
108, and 109, fhtll affect a proceeding under SUta kw for foster care 
pjaceincnt, termination of parental rights, preadoptive placement, or 
adopUve placement which was initiated or completed prior to one 
hundred and eighty days after the enactment of this Act, but shall 
apply to any lubsequent proceeding in the same matter or subsequent 
proceedings affecting the custody or placement of the samechild. 

TITLE n-IXDIAN CHILD A2W FAiULY PEOGRAMS 

♦ -f^ The Secretary is tuthorized to make grants to Indian 

tnbes and organizations m the establishment and operation of Indian 
child and fimilv service programs on or near reservations and in the 
preptrtUon and implementation of child welfare codes. The objective 
?k " . ^"^ ""^^ program shall be to prevent 

the breakup of Indian families and, in particular, to insure that the 
permanent removal of an Indian child from the custody of hia parent 
or Indian custodian shall b« a last resort. Such child and family 
•crvicc programs may include, but are not limited to— 

(1 ) a system for licensing or otherwise regulating Indian foster 
and adoptive homes; 

^ (2) the operation and mtintentnce of ftdlitics for the counsel- 
inj and ti^tment of Indian famUies and for the temporary cus- 
tody of Indian children; 



Ins proper 
rcmcy%i of chiid 
from cuuody. 
25 use I92a 



25 use 1921. 



Emergency 
rcmorai of" chihL 
25 use 1922. 



EfToctive datft. 
25 use 1923. 



25 use 1931. 
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AZ use 620, 
1397. 



im\ /-«.;]^ ••«i.f^u» including homemmker and horns ooun- 
ictivitic*, lad reapita care; 

""frTTSSdfJS'^m under which Indian adoptive chUdnm 
SuS aundarda of support for maintenance and medical neeaa, 

tion with fun«£i provided »«^^V2i^finaicSa3si3tance programs 
Security Act or under any °J^",^'J';riKdi are authorized 

which contnbute to the P"^^^ T '^^^^^ or possibility 

to be appropriated for use "°^«f,^„^d\%t^S?"the denial or reduc- 
of aasisrcance under this Act shaU not De a T-rr_T5 „ j xX 

or8mni«.t.ora to '^^•^^f^^^i:^^ .t. not Umited to- 

coinUS.? Snd tt..tm.iit of Iitdiw f«milie> "d 

liea involved in chifd custody proceeding^. , Indian 
Fu«U. Skc. 203 (a) In the -tabhshment, i ^^r^vation, the 

25 use 1933. child and family service ProsnT»'"'',f'"J,H .he Secretary of Health, 

£i.t.?=i.'Hr.tSEl»-s^^^ 
sroi^S"«"ni«r;„^.-^^^^^^^^ 

advance by appropnation Acta. 



AdcUdoiuI 
25 USC.I932. 
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(b) Fundi for the purposes of thii Act mxj he appraprixted por- 
mant to tbo proTisiona of Lba Act of Jforember 2, 1921 (42 SUt. 208), 
at amended* 

Sra 2(>L For tha purposci of Mctioas 202 and 203 of this titJe, the 
term "Indian'* shall include persons defined in section 4(c) of thn 
Indian Health Ckre Improvement Act of 1976 (90 SUt, 1400, 1401), 

TITLE in— EECORDKEEPING, OTORilATIOX 
AVAILABILITY, AUD TIMETABLES 

Sec 301. Ta) Any State court entering a final dcx«e or order in imy 
Indian child adoptive placement after the date of enactment of th^n 
Act shall provide the Secretary with a copy of such decree or order 
together with such other information as may be necessary^ to show — 
(1) the name and tribal affiliation of the child; 
. (2) the names and addresses of the biological parents; 

(3i the names and addresses of the adoptive parents; and 
^ (4) the identity of any agency having files or information relat- 
ing to such adoptive placement. 
Where tho court records contain an affidavit of the biological parent 
or parents that their identity remain confidential, the court shall 
mciude such affidavit witix the other information. The Secretary shall 
insure that the confidentiality of soch information is maintained and 
roch information shall not be subject to the Freedom of Information 
Act (5 U,S.C. 552), as amended. 

^ (b) Upon the request of the adopted Indian child over the ago of 
eighteen, the adoptive or foster parents of an Indian child, or an 
Indian tribe, the Secretary shall disclose such information as may 
be necessary for the enrollment of an Indian child in the tribe in which 
the child may be eligible for enrollment or for determining any rights 
or benefits associated with that membership. Where the documents 
relating to such child contain an affidavit from the biological parent 
or parents requesting anonymity, the Secretary shall certify to the 
Indian child's tribe, where the iniormation warrants, that the child's 
parentage and other circumstances of birth entitle the child to enroll- 
ment under the criteria established by such tribe. 

Sec 302. Within one hundred and eighty days after the enactment of 
this AcL the Secretary shall promulgate such rules and regulations 
as may be necessary to carry out the provisions of this Act° 



25 use 13, 

25 use 1934. 
25 use 1603. 
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TITLE IV— MIi5(:EIJ..V-\EOrs 



D«y tdjooU. Sjca 401. (ji) It is the sense of Gingrcss that the mbseiicc of locally 

25 use 1961. convenient day schools may contribute to the breakup of Inclian 
families 

Rtport to (b) The Secretary is authorized and directed to prepare, in consultn- 

com^prMwajii tion with appropriate agencies in the Department of Health* Educa- 
tion, and Welfare, a n*{)on on the feasibility of providing Indian 
children with scliools located near their homes, and to submit sucii 
report to the Select Committee on Indian AlFairs of tlie United States 
Senate and the Committee on Interior and Insular Affairs of the 
United States House of Kepirsentarives within two 3-ears from the 
date of this Act. In dcv-eiopin;^ thia report the Secretarr shall give 
particular consideration to the provision of educational nicilities for 
children in the elementary grades, 
Co«« ta uch Skc 4(12. Within sixty days after enactment of this Act, the Sec- 
MHSr rctary shall send to the Governor- chief justice pf the highest court of 

^ appeal, and the attorney general of each State a copy of this Act, 

together with committee reports and an explanation or the provision2< 
of this Act, 

25 use 1963. ^ Sec 403. If any provision of this Act or the applicabilitv thereof 
is held invalid, the remaining provisions of this Act shall not be affected 
thereby. 

Approved November 8, 1978. 
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APPENDIX "D" 

WORKSHOP WRAP-UP (SEP TEVLBER 19 31) 
JUSTICE-RELATED CHILDREN AND FAM ILY SERVICES 
FOR NATIVE PEOPLE IN ONTARIO 

In response to the questions: 

(I) Is there a role for Council in this field? 
• (II) Name 2 (two) priorities or alternatives 'be 
specific) that the council should pursue - 
explain why and develop alternative. 
(Ill) What area should the council not be i. olved 
in? 

the following group responses were developed: 

(I) All three workshop groups agreed that council 
should be involved in Justice-Related Children 
and Family Services. 

(II) General Priorities (Not necessarily in order of impor- 
tance) : 

(A) Data Base 
All three groups saw this as a necessary step, i.e. 

- "Co-ordinate and compile information 
available* " 

- "given organizations do not have available 
human resources, ONCJ could package available 
information and make widely available at commun- 

BEST COPY.AVAILABLE ity level (cataloguing existing data, analyzing 

relevancy and application) . " 

(B) Cultural i^ensitization 

- "Sensitization of any points of contact the 
■rr.?^- M...,.« with the svstem i.e. govern.-nent- 



-2- 



sponsored agencies, Children's Aid Societies, 
Assessment Centre, Probation and Aftercare." 

- "Does ONCJ presently have capability to be 
involved in this area?" 

- "Education of non-native foster parents and 
social service personnel." 

- "More native awareness programs and education 
for judges, foster parents, and social workers." 

(C) Legislative Change 

- "Omnibus Legislation - Do we want separa-e leg- 
islation or can concerns be integrated into 
legislation? Work with OFIFC and ONWA - research 
function? " 

- "define responsibilities of eac.i level, 1. 3- 
what is responsibility of organization and 
communities and ONCJ vis-a-vis children services?" 

_ -Should be significant Native input into Omnibus - 
exploration by organizations and communities of 
how and what to input." 

- "Clarification of Omnibus legislation timetable." 

- "requires immediate action" 

- "ONCJ role in initiating legislation change?" 

- "Role of political organizations?" 

- "involvement of Native Lawyers Association - 
Legislation Child Welfare Act." BEST COPY AVAILABLE 

- "Adoption and Substitute care." 

"rdavbe we could or should leave Omnibus to OFIFC 
and ONWA and not compete? 



(D) Programmes 

- "Life Skills and Parenting - incorporating 
cultural and spiritual development. " 

- "Prevention programmes" 

"Set up juvenile court committee to make 

recommendations co the court." 

"Development of Family Courtwork programs." 

"Short term - more involvement at reserve 

level in present programmes i.e. C.A.S." 

(Ill) "Council should not c:e± bogged down on constitutional 

question, jurisdictional question, and areas where 

programs available i.e. alcohol and drug abuse." 

Bryan Loucks 
WorkshoD Co-ordinator 
(Sept. 30, 1981) 
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APPENDIX E 



List of rnterviev;ees 




1 Ms Vicki Bales 

Ministry of Community & Social Services 
9th Floor, 700 Bay Street 

Toronto, Ontario phone- (416) 965-0912 

MSG 1Z6 rauiic. 

2. Mr- Dick Barnhorst 
Policy Writer 

Children's Policy Development 

Ministry of Community & Social Service- 

3rd Floor, Hepburn Block 

Toronto, Ontario phone: (416) 965-5237 

M7A IE 9 fnone. 

3. Ms. Cathy Beamish 
Barrister 6 Solicitor 
P.O. Box 1625 

Timmins, Ontario phone- (705) 267-7911 

P4N 7W8 fiiuiie. 

4. Ms. Cynthia Binnington, Natives 
National Consultant^ ^ _ 
CQ]_2.citor General of Car.a::.'!. 

3 40 Laurier Ave. West 

Ottawa, Ontario ^^3^ 995-2507 

KIA OP 8 fnuiie 

= Ms. Janice Bourdeau 

Director of Social Services 
Union of Ontario Indians 
27 Queen St. E. 

Toronto, Ontario phone: (416) 366-3527 

M5R 1R5 

6 Ms. Marlene Castellano 

'Deoartment of Native Studies 

Trent University (705) 748-1310 

Peterborough, Ontario Phone- UO^) 

7. Mr. Jack Chris john 

Consultant . 
Ministry of Culture & Recreation 
5th Floor, 495 Richmond St. 

London, Ontario phone: (519) 438-2947 

N6A Shi 
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8, Ms. Sylvia Deleary 
Probation & Aftercare, 
Walpole Island Band Office 
R • T 3 

Wallacefaurg , Ontario 

^^OP 2N0 Phone: (519) 627-1481 

9. Ms. Diane French 

Probation and Aftercare Officer 

R ♦ R ♦ TT 1 

Muncey, Ontario 

10. Ms. Nancy Green 

Operational Support 
Children's Services Division 
Ministry of Community & Social Services 
12th Floor, 700 Bay St* 



MSG 1Z6 Phone: (416) 965-0912 

Sault Ste. Marie (705) 949-3052 

11. Ms. Janet Li Kereux 
Family Clinics 

Ministry of Comraunitv & Social Services 
2xnG Floor, 700 Bay St. 
Toronto, Ontario 

M5G 1Z6 Phone: (416) 962-1074 

12. Mr. Doua Keshen 

Grand. Council Treaty #3 
P.O. Box 17 20 
Kenora, Ontario 
PQM 3x7 

Phone: (807) 548-4214 



13. Mr. Peter Kirby 
Executive Director 

Kenora Community Legal Clinic 
8 Main St. South 
Kenora, Ontario 

1S7 Phone: (807) 468-8888 

14. Ms. Mary-Anne Kirvan 

Policy Branch, Young Offenders Act 
Solicitor General of Canada 
3 40 Lauriar Ave. W. 
Ottawa, Ontario 

KIA OPS Phone: (613) 593-4031 

15. Ms. Linda Koch 
Program Analyst 

Ontario Native Courtwork Program 

Ontario Federation of Indian Friendship Centres 

234 Eglinton Ave. E. , Suite 203 

Toronto, Ontario 

M4P 1K5 Phone: (416) 484-1411 



_ •? _ 



16. Ms. Marlene Landon 
Women's Crisis Centre 

239 N. Syndicate Ave. pHone- (307) 622-5101 

Thunder Bay, Ontario Phone. isu/j 

17. Ms. Donna Loft 
Social Worker 

Native Canadian Centre of. ToroiAto 
16 Spadina Road 

Toronto, Ontario phone: (415) 964-9087 

M5R 2S7 

18 Ms. Sylvia Maracle 

llZl^klirlTol of Indian Friendship Centre. 
234 Eglinton Ave. E., Suxte /OJ 

SrS?' Phone: (416) - -1411 

19. Mr. Ray Martin 

Co-ordinator . n-rhpn Settincr 

Task Force on Native People m the Urban setrxng 

234 Eglinton Ave. E., 3rd Floor 

Toronto, Ontario ^^^^^^ ^^^^^ 485-6161 
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Mr. Xavier Michon 
-..or-utivs Director 
Thunder Bay Friendship Centre 
401 North Cumberland St. 

Thunder Bay, Ontario py^nnB- (807) 344-0706 

P7A 4P7 fnone. 

21. prof. Brad Morse 
Faculty of Law 
University of Ottawa 

Ottawa, Ontario phone- (613) 231-2923 

KIN 6N5 fnone. 

9-7 Ms. Daisy Munroe . . . „ 

Ontario Native Women's Association 

278 Bav St. 

Thunder Bay "P", Ontario (gg^) 345-9821 

P7B 1R8 

prof. Don McCaskill 
Department of Native Stuaies 

Trent University phone- (705) 748-1310 

Peterborough, Ontario Phone. 

24 Mr. Doug McConney 

Children's Policy Unit services 
Ministry of Community & Social set/ 
700 Bay St. ^ 9y 
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29 . 



30. 



31. 



Mr. Chris McCormick 

Ontario Metis & Non-Status Indian Association 
5385 Yonge St., Suite 30 
Willowdale ^ Ontario 



Mr. Mike McMillan 
Chief of Native Programs 
Department of Justice 
Kent & Wellington St. 
Ottawa, Ontario 

K2A 0H8 Phone: (613) 996-9649 

Ms. Geraldine Nadjiwon 
Alcohol Programme Co-ordinator 
P.O. Box 27 

Moose Factory, Ontario 

^OL IWO Phone: (705) 658-4674 

Mr. Ralph Nahmabin 
Probation & Parole Officer 
Ministry of Correctional Services 
1240 Bay St., Suite 406 
Toronto, Ontario 

M5R 2A7 Phone: (416) 965-6434 

Mr. Jeff Norquay 
Executive Director 

Canadian Council on Social Development 

55 Parkdale, 

Box 3505, Station ''C" - 

Ottawa, Ontario 

KlY 4G1 Phone: (416) 728-1865 

Mr. Danny Petiquan 

Native Programme Co-ordinator 

Ministry of the Attorney General 

District Court House 

Kenora, Ontario 
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